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PERMANENT TOTAL DISABILITY 
By Fred. S. Knight 

While adhering to the rule that “total disability” contemplated in 
insurance policies does not mean a state of absolute helplessness, but 
means inability to do substantially all of the material acts necessary to 
the prosecution of the insured’s business or occupation, in substantially 
his customary and usual manner, the Supreme Court of Alabama, in 
New York Life Insurance Company v. Torrance, 141 Southern 547; 
79 Insurance Law Journal 454, recently refused to apply the rule that 
notwithstanding the performance by the insured of his work, in the 
usual and customary manner, evidence to the effect that common care 
and prudence required that he desist therefrom, in order to effectuate 
acure or arrest the progress of the disease was sufficient to establish 
total disability, where under the evidence the insured after the occurence 
of the alleged disability, in fact, did substantially all the material acts 
necessary to the prosecution of his profession in substantially his cus- 
tomary and usual manner. 

Dr. Gaston Torrance was the holder of three life insurance policies, 
each of which contained a provision that the insurer would pay to the 
insured one-tenth of the policy per annum during his life time, if the 
insured became wholly and permanently disabled before age sixty. The 
anniversary dates of the policies nearest to the plaintiff’s sixtieth birth- 
day were March 28, 1929, February 7, 1929, and March 29, 1929, 
respectively. For about thirty years prior to January 8, 1930, plaintiff 
had been a physician and surgeon in the City of Birmingham, although 
ior the last 15 years he had largely confined his practice to surgery. 
On January 8, 1930, shortly after a diagnosis had determined his trouble 
as “paralysis agitans,” the insured closed his office and gave up his 
practice. Plaintiff had no knowledge that he was suffering with the 
lisease until the diagnosis of January 5, 1930. On the trial of his 
suit to recover on the policy, plaintiff testified that he had been in bad 
shape since 1927, and that probably his trouble had existed as far back 
a 1925. He further testified that during this time, he was nervous, 
vecame weak and sluggish, and consumed more time than previously in 
preparing for an operation as well as in the operation itself. A number 



































of physicians with whom he had been associated in a professional way, 
testified to symptoms that they had previously noticed, and some of 
them testified that they formed an opinion, in the spring of 1928, that 
plaintiff was suffering with paralysis agitans. The physicians testified 
that while there was no known cure of the disease, its progress might 
be arrested and the patient’s condition improved by a complete rest and 
cessation from all work, and that if it had been discovered as far back 
as 1926 and 1927 that the insured had the disease, common care and 
prudence dictated he should have at that time desisted from all pro- 
fessional labor. The uncontradicted evidence on behalf of the defendant 
was to the effect that the insured in 1928, had 224 operative, and 101 
non-operative cases, and made 440 examinations, from which he had a 
gross income of $21,671.59, and a net income of $14,662.34. In 1929, 
he had 85 operative, and 113 non-operative cases, 301 examinations, 
with a gross income of $18,348.34, and net income of $10,253.90. 

In reversing the judgment of the trial court in favor of the insured, 
the Supreme Court of Alabama, held that the rule that evidence to the 
effect that common prudence required the insured to desist from work 
in order to effectuate a cure or arrest the progress of the disease was 
sufficient to establish total disability, is applicable only to those cases 
where the insured has made effort and performed only some of the 
duties more or less imperfectly, though suffering from serious accident 
or disease, and in answer to argument that such partial performance 
is conclusive against total disability. The rule has no application to an 
insured who continued uninterrupedly in the performance of the sub- 
stantial and material acts of his business or profession in the usual and 
customary manner. 





State Life Ins. Co. v. Sullivan 


STATE LIFE INS. CO. v. SULLIVAN. No. 6605. 
Circuit Court of Appeals, Ninth Circuit. May 16, 1932. 
58 Federal Reporter (2d) 741. 
1. INSURANCE. 


Evidence respecting condition of insured at time of disappearance supported 

finding of death prior to expiration of 7-year period. 
In addition to testimony of physician that insured could not have 

lived more than 6 months after disappearance, there was testimony show- 

ing that at time of disappearance insured had been of unsound mind for 

about 9 years, and during such time had made several attempts to com- 

mit suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. 

Fact that person suffering from suicidal mania is left alone establishes 
“specific peril” within rule requiring evidence thereof to overcome presumption 
that person lived 7 years after disappearance. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from the District Court of the United States for the Southern 
Division of the Northern District of California; Frank H. Kerrigan, Judge. 

Action by Adelaide F. Sullivan against the State Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Raymond Perry, of San Francisco, Cal., for appellant. 

Sullivan, Roche, Johnson & Barry, of San Francisco, Cal., for appellee. 

Before Wilbur, Circuit Judge, and St. Sure, District Judge. 

Witsur, Circuit Judge. 

This is an action brought against appellant insurance company by Adelaide 
F. Sullivan, the beneficiary in two, policies of life insurance for $5,000 each issued 
by the defendant in 1918 upon the life of her husband, Eugene J. Sullivan. The 
jury rendered a verdict in favor of the plaintiff for $10,000, and judgment fol- 
lowed, from which the insurance company appealed. 

[1] The principal question involved in the case is whether or not sufficient 
proof of death was offered by the appellee to support the finding of the jury 
to that effect. The appellee relies upon evidence of the disappearance of the 
insured on July 23, 1929, and supplementary circumstantial evidence which ap- 
pellee claims was sufficient to establish death prior to the institution of the 


action and to the expiration of the seven-year period necessary to raise the legal 
presumption of death. 


At the time of his disappearance, the insured had been of unsound mind for 
about nine years, since 1920. He was suffering from a manic depression type of 
insanity with hallucinations of persecution and inability to co-ordinate himself 
to his environment. He had once jumped into the San Francisco Bay in an 
attempt to commit suicide in 1920, and had subsequently and frequently threatened 
to take his life by drowning himself in the San Francisco Bay; he had attempted 
to cut his throat; he had for some time been under almost constant surveillance 
to prevent suicide or disappearance; at the time of his final disappearance on 
July 23, 1920, he was without funds other than the sum of 35 cents, barely enough 
'o get him on board a ferryboat; he was becoming weak and emaciated, for he 
tetused food because he believed he was being poisoned; he weighed only 90 
pounds, although five feet seven inches in height; his physical condition was 
such that in the opinion of his family physician who testified in the case, even 
ithe had not disappeared, he would not have lived more than 6 months; he was 
hot physicaily or mentally able to work, and had not done so for some time. 
At the time of his disappearance the insured was 63 years of age. He had been 
married for over 40 years to the appellee. They had eight living children of 
‘es ranging from 21 to 40 years, two of whom were living with their parents 
at the time of the disappearance of the insured, and four others living in San 
Francisco. The insured and his wife had lived for more than 40 years in San 
fancisco and had many friends and acquaintances therein. He had been actively 
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engaged as a real estate broker for many years prior to his sudden illness in 
July, 1920, at which time he experienced business and financial troubles, and 
became suddenly insane with hallucinations of persecution, and on July 12, 
1920, made his first attempt at suicide by jumping into the San Francisco Bay. 
From June to December, 1920, appellee always accompanied the insured when 
he left the house to go to various places in San Francisco and across the Bay, 
While on the ferryboat he always wanted to ride on the lower deck, and would 
go to the side and try to jump into the water and would have succeeded if he 
had not been restrained. He was committed to the State Hospital for the Insane 
at Agnews on December 21, 1920, after an attempt to commit suicide by cutting 
his throat. The attempt was unsuccessful because of the intervention of his 
daughter. He was paroled on June 8, 1921. He had periods of improvement and 
other periods of melancholia. For 6 or 7 years he was able to go around San 
Francisco and other places unaccompanied. In March, 1929, his condition be- 
came such that his physician advised that he be again committed to an asylum. 
Beginning in May, 1929, because of his condition, the family did not permit him 
to go out alone. His heath was very poor, he refused to eat, could not sleep, 
was frightened and terror stricken, had hallucinations of being pursued or perse- 
cuted by imaginary persons. These delusions continued to the day of his dis- 
appearance. For 4 weeks prior to his disappearance, nearly every day 
he would say something “about ending his life. During that time he 
was not left alone day or night. The day before he disappeared he pro- 
posed to his wife that they commit suicide together, claiming that neither 
had anything left to live for. He did not sleep at all the night of July 22d, and 
his wife was up with him nearly all night. On the morning of his disappearance 
the insured went up to the attic on the third floor, dropped his hat from the 
window, saying he wanted to see how straight it would fall. He walked up and 
downstairs repeatedly all that day before he left the house. He took 35 cents, 
saying he was going to take a walk. Appellee asked him to wait until she would 
change her dress, saying she would go with him. He replied, “I can go around 
the block alone,” and went downstairs. When he reached the sidewalk, he said, 
“I am going down to the foot of Van Ness Avenue.” This was on the edge of 
the Bay and near the Golden Gate ferryboats leaving from that point for 
Sausalito and Berkeley. The appellee rushed upstairs to get a coat and im- 
mediately followed him. She could not overtake him, although she saw him 
going toward Van Ness avenue. She at once returned to the house and tele- 
phoned the Golden Gate Ferries and the Southern Pacific Company to take 
charge of him if he were located. He was never seen alive again, although inten- 
sive search was at once initiated and continued. The members of the family 
were notified, as well as the Police Department of San Francisco. His disap- 
pearance was noted in the newspapers; the family did everything possible to 
locate the insured, writing and telephoning numerous persons at many places, 
visiting every institution in the Bay counties, Sacramento and Yolo counties, going 
to various other places where it was thought he might have been. The San 
Francisco police boats made trips about the Bay for the purpose of looking for 
him. The appellee communicated with various officials around San Francisco 
Bay and officials in other parts of the state as far south as Los Angeles. The 
acquaintances of Mr. Sullivan were interviewed by members of the family, but 
no one who knew him had ever seen him after his disappearance, so far as could 
be ascertained. : 

To determine whether these facts are sufficient to support the verdict, it 
should not be overlooked that the expert testimony of the physician of the in- 
sured, if believed, established the fact that he could not have survived more than 
6 months with the best of care and supervision, and it is manifest that without 
such supervision, without money, and out of any contact with relatives oF 
friends, entirely aside from his avowed intention of committing suicide at the 
first opportunity, the chances that he would survive for 6 months were greatly re- 
duced. In fact, the only theory upon which it could be supposed that he had sur- 
vived longer than that would be that he had come into the custody of some 
public institution for the care of the insane, and in such case the_ authorities 
would endeavor to ascertain his family connections (Pol. Code § 2171), and his 
mental condition being such that he was able to give the information when fe- 
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quired. Upon this theory, appellee communicated with such institutions, but was 
unable to locate her husband. The evidence was ample to justify the jury’s 
conclusion that the insured was dead. 

[2] The appellant contends, however, that the presumption that a person 
lives 7 years after his disappearance cannot be overcome without some evidence 
that the person encountered some specific peril or within that period came 
within the range of some impending or immediate danger which might reason- 
ably be expected to destroy life, citing Davie v. Briggs, 97 U. S. 634, 24 L. Ed. 
1086. We think that, when a person suffering from suicidal mania is left alone, 
that fact amply establishes a specific peril within the meaning of the rule. Ap- 
pellant relies strongly upon the case of English v. U. S., 25 F.(2d) 335, by the 
District Court of the District of Maryland. In that case Judge Soper was called 
upon to decide an entirely different question, although the circumstances were 
somewhat analagous to the case at bar. A veteran whose war risk insurance 
terminated July 1, 1919, disappeared April 28, 1919. An action was brought upon 
the war risk insurance policy by his stepmother to recover $10,000. Apparently 
in the first count it was alleged that the insured was dead, but in the second 
count, instead of alleging his death, the plaintiff alleged the circumstances of his 
disappearance and the evidence tending to indicate that he had committed sui- 
cide. The action was brought after the expiration of 7 years and after the pre- 
sumption of death had arisen. The court sustained demurrer to the second count 
of the complaint, and properly so, because the inference of death before July 1, 
1919, did not arise as a matter of law from the circumstances set out in the com- 
plaint. If they had alleged death before July 1, 1919, and sought to establish it by 
circumstantial evidence, and the court had been asked to direct a verdict in favor 
of the defendant, the case would be similar to the case at bar, aside from the fact 
that in the case of English v. United States, the parties waited until the expir- 
ation of the statutory period before bringing the action. 

Appellant predicates error upon the ruling of the trial court permitting 
plaintiff to amend his complaint to conform to the proof. The allowance of such 
an amendment is purely a matter of discretion. There is nothing in the point. 

Appellant objects to two paragraphs of the charge given by the court to the 
jury. These exceptions do not state the ground of the objection, and are clearly 
insufficient to justify our consideration. The charge to the jury, according to 
the bill of exceptions, was frequently interrupted by the expressions “Exception 
noted, exception No. 16,” and so on to and including Exception No. 24. These 
exceptions are insufficient to raise any proposition of law for the consideration 
of this court. 

Appellant’s brief lists a number of other alleged errors. They are not proper- 


ly assigned as errors, and are not seriously discussed in the briefs, and are with- 
out merit. 


Judgment affirmed. 








































DONNELLY v. NORTHWESTERN LIFE INS. CO. No. 6279. 
Circuit Court of Appeals, Fifth Circuit, June 1, 1932. 

: 59 Federal Reporter (2d) 46. 

1. INSURANCE. 


_Plea for reformation of contract could properly be interposed in suit on life 
policy as equitable defense without necessity of filing separate bill. (Jud. Code § 
274 [28 USCA § 398]). : 

(For other cases, see Insurance, Dec. Dig. § 143[7]). 

2. INSURANCE, 

Insurer held not estopped to urge as against beneficiary defense of nonpay- 
ment of premium, merely because of clerical error showing payment of stated 
amount as advance payment for one year. 

; (For other cases, see Insurance, Dec. Dig. § 388[1].) 
3. INSURANCE, 


Generally, where right to change beneficiary is reserved in policy, beneficiary 
acquires no vested right. 


(For other cases, see Insurance, Dec. Dig. § 586.) 
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4. INSURANCE. 


Insurer could not be compelled to accept overdue premiums on life policy 
after death of insured. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from the District Court of the United States for the Northern Dis- 
trict of Texas; James Clifton Wilson, Judge. 

Suit by Constance Ryan Donnelly against the Northwestern Life . Insurance 
Company. Judgement for defendant, and plaintiff appeals. 

Affirmed. 

Clay Cooke, of Fort Worth, Tex., Wm. Ervin Terrell, of Waco, Tex., and 
Wm. J. Berne, of Fort Worth, Tex., for appellant. 

W. T. Henry and Frank W. Wozencraft, both of Dallas, Tex., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Foster, Circuit Judge. 

Appellant, as beneficiary, brought a suit at law to recover on two policies of 
life insurance, each for $10,000, issued upon the life of her husband, Walter W. 
Donnelly, by appellee. The policies were for a ten-year term and contained the 
usual provisions for a change of beneficiary, for grace of one month for the 
payment of premiums, for reinstatement upon evidence of insurability satis- 
factory to the company, and for incontestability after one year from date of issue, 
except for nonpayment of premiums. Each policy on its face contained the fol- 
lowing provision as to the payment of premiums: “This policy is issued in con- 
sideration of the application therefor, a copy of which is attached hereto or en- 
dorsed hereon, and is a part of this Contract, and the payment in advance of the 
premium of Forty and 30/100 Dollars, being the Premium for one year’s Term 
Insurance from the date hereof and the advance reserve, if any, required by 
law, and of the payment of a like amount upon each 6th day of February, May, 
August, November in every year hereafter during the continuance of this Policy, 
and until premiums have been paid for Ten full years from the date hereof.” 

The policies were issued February 6, 1929. The insured died on December 
11, 1929, within the year. On January 19, 1931, more than a year after the date 
of the policies, the suit was brought, on the theory that, as each policy on its 
face showed the receipt of an advance premium of $40.30 for one year’s insur- 
ance, the policies were in force at the time of the insured’s death. 

Appellee defended on the ground that, on a reasonable construction of the 
policies as written, the premiums paid, $40.30, were only for three months and 
the policies had lapsed for non-payment of premiums. In the alternative, appellee 
set up that by mutual mistake and through clerical error the policies as written did 
not express the true contract and prayed for reformation. 

The court treated the alternative plea as an equitable defense filed under the 
provisions of section 274b, Jud. Code (28 USCA § 398). A jury was impaneled, 
evidence was taken, and the court submitted to the jury the question as to 
whether under the contract $40.30 was to be a quarterly premium. The jury 
answered in the affirmative, and the court then directed a verdict on the whole 
case for appellee. 


Appellee could have filed a bill in equity to reform the contract on the ground 
of mutual mistake. The rule is clearly stated in Hearne v. New England Mut. 
Marine Insurance Co., 20 Wall. 488, 22 L. Ed. 395, as follows: “Where the agree- 
ment as reduced to writing omits or contains terms or stipulations contrary to the 
common intention of the parties, the instrument will be corrected so as to make 1t 
conform to their real intent. The parties will be placed as they would have stood 
if the mistake had not occurred.” 


[1] Under the provisions of section 247b, Jud. Code (28 USCA § 398), a plea 
for the reformation of the contract could properly be interposed as an equitable de- 
fense without the necessity of filing a bill separately. While a jury was impanel- 
ed, this could be done in a suit in equity, in the discretion of the court. It is evl- 
dent that the judge considered the verdict as advisory. So far as the equitable 
plea is concerned, we may review the case as an appeal in a case in equity. Jud. 
Code § 269, as amended (28 USCA § 391); Liberty Oil Co. v. Condon National 
Bank, 260 U. S. 235, 43 S. Ct. 118, 67 L. Ed. 232. : Pi 

The following facts appear without dispute: Donnelly applied for five policies 
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of insurance on his life, each for $10,000. Three of them are not involved in this 
suit and require no discussion. He was accepted as a good risk, and the policies 
were issued on the annual payment of premiums basis. He then returned the 
policies and asked, as he had the right to do, that they be changed to the quarterly 
premium basis. In endeavoring to correct the policies, purely through a mistake 
of a clerk in the home office of the company, the statement was left showing the 
payment of $40.30 as the premium for one year instead of for one-quarter of the 
year, up to May 6, 1929. Other parts of the policies indicate plainly that the an- 
nual premium on each was $152, and that $40.30 was only a quarterly premium. 
A memorandum on the application, made at the home office of the company, but 
which application was made part of and annexed to the policy, and delivered with 
it, shows clearly that the policies were issued on the quarterly basis. The testi- 
mony of Thorp, state manager of Texas for the company, is to the effect that, 
when the policies were changed to the quarterly basis, he mailed them direct to 
Donnelly; that he met Donnelly about 60 days after that and asked him if he was 
pleased with the policies, and the latter said he was. Later, when the first 90 
days had expired, notices were mailed to Donnelly in the usual course, and Thorp 
then called on him personally. Donnelly stated that he intended to pay the pre- 
mium and asked Thorp to call again. Thorp made about three or four different 
calls, saw Donnelly personally, and asked him to pay the premiums, and he said 
he would pay them, but did not do so. Thorp urged Donnelly to reinstate the 
policies, and Donnelly signed an application for reinstatemet, but it was not sent 
to the home office nor executed, because no money was ever paid for the second 
quarterly premiums. We need not further review the evidence except to say that 
it leaves no doubt whatever that the insertion of $40.30 as advance payment for 
one year was purely a clerical error, and it was never the intention of either 
party to the contract that it should be considered other than the payment of the 
premium for one quarter. Indeed, this is so plain from the policies that extrinsic 
evidence was hardly necessary. 

[2] Appellant testified that when her husband received the policies he 
handed all five of them to her and said he was making her a little present; 
that she looked at the top policy, one of those in suit, and noted that it 
showed the policy as paid up for one year; that she put all the policies in 
her strong box and never looked at them again until after her husband’s death. 
Presumably on this statement, she contends that she has a vested right in the 
policies and the company is estopped to urge a defense of nonpayment of pre- 
miums, considering the statement on the face of the policies. It is not shown that 
> company had done anything else upon which waiver or estoppel could be pre- 
icated. 

It is further contended that equity will not reform a contract so as to work 
a forfeiture, and that the parties should be put back in the position they occupied 
at the execution of the policies. On this theory the unpaid premiums for three- 
quarters were tendered. 

Appellant also relies upon the incontestable clause of the policies. 


When it is borne in mind that, after reformation of the documents evidencing 
the contract in order to make them conform to the true agreement, the suit was 
on policies that had lapsed for nonpayment of premiums, the contentions of ap- 
pellant are easily disposed of. 

[3] It is the general rule that, where the right to change the beneficiary is re- 
served in the policy, the beneficiary acquires no vested right. 14 R. C. L. § 345, 
verbo “insurance.” Neither statute nor special agreement was shown to take 
the Policies out of the general rule. Appellant received nothing from the manual 
delivery of the policies that she did not already have. She was bound by the 
terms of the policies. The rights of the beneficiary were dependent on the keep- 
ing of the policies in force. Wastun v. Lincoln Nat. Life Ins. Co. (C. C. A.) 12 
F.(2d) 422; Thompson v. Insurance Co., 104 U. S. 252, 26 L. Ed. 765. 

[4] Conceding it to be the general rule that equity will not reform a con- 
tract so as to work a forfeiture, the question of forfeiture is not involved in this 
case. The policies lapsed for nonpayment of premiums. Therefore they were 
at an end according to their terms. When the overdue premiums were tendered, 
it was too late to compel the company to accept them. 
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The incontestable clause has no application, as the case comes within the ex- 
ception therein stated. 

It is unnecessary to discuss the other contentions of appellant, as they are 
entirely without merit. There is no doubt that the appellee was entitled to g 
directed verdict. 

The record presents no reversible error. 

Affirmed. 


SOUTHERN LUMBER CO. v. PEARCE. No. 6483. 
Circuit Court of Appeals, Fifth Circuit. June 1, 1932. 
59 Federal Reporter (2d) 50. 
1. INSURANCE. 

Evidence held not to show that insured assigned life insurance policy to 
creditor. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Formal requirements for assignment of life insurance policy may be waived 
only where it appears beyond question that insured not only intended to assign, 
but did everything he was in position to do to evidence and give effect to such 
intention. 


(For other cases, see Insurance, Dec. Dig. § 212.) 


Appeal from District Court of the United States for the Northern District 
of Alabama; William I. Grubb, Judge. 

Action by Leola E. Pearce against the New York Life Insurance Company, 
which interpleaded the Southern Lumber Company. From a judgment against 
the lumber company, it appeals. 

Affirmed. 

Oliver D. Street, of Birmingham, Ala., and S. T. Wright, of Fayette, Ala. 
for appellant. 

Jim C. Smith, of Birmingham, Ala., for appellee. 

Before Bryan, Sibley, and Hutcheson, Circuit Judges. 

HutcuHEson, Circuit Judge. 

Mrs. Pearce, beneficiary in a life insurance policy for $5,000, brought this 
suit in a state court of Alabama against the New York Life Insurance Company 
to recover thereon. The cause removed to the federal court; the company, by 
way of interpleader in accordance with section 10386 of the statutes of Alabama 
(Code 1923), paid the amount sued for into court, suggesting that without col- 
lusicn with it the Southern Lumber Company was a claimant for said sum. Mrs. 
Pearce and the lumber company each filing claim to the amount, one as beneficiary, 
the other as assignee, the case was tried to a jury. At the conclusion of the evi- 
dence, each moving for an instructed verdict, the court granted the motion ot! 
appellee. From the verdict and judgment against it, the lumber company ap- 
peals. 

There was no conflict in the evidence. Plaintiff offered the policy insuring 
the life of Ernest J. Pearce, and dated April 3, 1929, agreeing “to pay to Leola 
E., wife of the insured, the beneficiary, $5,000.” It contained the following pro- 
visions pertinent to this suit. 

“Assignment. Any assignment of this policy must be made in duplicate, and 
one copy filed with the Company at it Home Office. The Company assumes n0 
responsibility for the validity of any assignment. 

“Change of Beneficiary. The insured may from time to time change the 
beneficiary unless otherwise provided by indorsement on this policy, or unless 
there be ah existing assignment of this policy. Every change of beneficiary must 
be made by written notice to the Company at its Home Office accompanied by the 
policy for indorsement of the change thereon by the Company, and unless s0 
indorsed the change will not take effect. 

“Register of Change of Beneficiary. No change of beneficiary shall take 
effect unless indorsed on this policy by the Company at the Home Office. 

“Rights of Insured. The insured, during his lifetime, and without the con- 


sent of the beneficiary, may receive every benefit, exercise every right and en)0) 





Life] Southern Lumber Co. v. Pearce 449 


every privilege conferred upon the insured by this policy, unless otherwise pro- 
yided by indorsement hereon.” 

It was admitted that there was no indorsement on the policy limiting or 
abolishing the right to change the beneficiary, or restricting any right or privilege 
of the insured, and that no change of beneficiary or assignment of the policy was 
ever noted on it or filed with the company. 

Defendant proved by one Alexander, a collector for the Southern Lumber 
Company, that in the month of June, 1930, Mr. Pearce, being then indebted to 
that company in the amount of around $10,000, and his account being in bad shape, 
had, in response to his request to put up some more security for his debt, told 
him he would put up a $5,000 insurance policy, and “I told him that would be all 
right; mail it to the office”; that some time later Mr. Pearce did place the policy 
in an envelope and mail it to the lumber company, in whose possession it has 
ever since been. After the receipt of the policy and until Pearce’s death by his 
own hand, the lumber company carried on an insistent but fruitless campaign by 
correspondence with Pearce and with the insurance company, to procure from 
Pearce an assignment of the policy, for, though many letters were written and 
forms for his execution sent to him, he neither executed nor agreed to execute 
any of them. 

On August 14 the company wrote Pearce as follows: 

“We have a letter from the Southern Lumber Company of Fayette, Alabama, 
instructing us to send you assignment papers for assigning your above policy to 
them. 

“As we are unable to determine from the information given in this letter 
whether you want to make a total assignment, or just of a collateral nature, we 
have not prepared the papers, but will do so upon receiving further information 
from you. 

“As your policy now stands on our records, it is payable to Leola E. Pearce 
as beneficiary, and should you desire to make an assignment of a total nature, 
assigning all benefits to the Southern Lumber Company, then it is going to be 
necessary that you change the beneficiary to your estate. We are enclosing 
herewith change in beneficiary form, which you may sign in ink as ‘Ernest J. 
Pearce,’ having your signature witnessed, and return to us with the policy, if such 
is the case. 

“On the other hand, should the assignment be of a collateral nature, and you 
want your wife to receive any proceeds of the policy, available over and above the 
indebtedness to the Lumber Company, then she should join in the assignment with 
you. In such a case you need not execute the change in beneficiary form, but 
return it to us with such advice. 

‘Upon receipt of this information from you, we will then send you assign- 
ment papers to be completed.” 

_ _ later, the date not shown in the record, Pearce wrote the company: 

ear Sir: 

“I want to put this policy up as a collateral to Southern Lumber Company of 
Fayette, Ala., for $5,000 until I can pay them what I owe them. In reply to yours 
of Aug. 15, 1930.” A . 

On September 29 the company wrote Pearce as follows: 

“We have your letter stating that you wish to put up as collateral your above 
numbered policy, in favor of the Southern Lumber Company. We therefore in- 
close a form changing beneficiary to your estate, which you should sign in ink 
in the presence of a witness, leaving the date at the top which we have inserted. 


“We enclose an assignment in duplicate in favor of the Southern Lumber 
Company, wherein total assignment is made to the Lumber Company. This form 
is to be signed by you in the presence of a notary public, having him affix his seal 
to both copies. 

“All papers should then be returned to us promptly with the policy for in- 
dorsement, and we urge you to give the case your earliest attention,” 

—enclosing with the letter a form of assignment: 


“Sept. 29, 1930. 


“New York Life Insurance Company 
The beneficiary under the accompanying policy No. 10599860 who is to re- 
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ceive the proceeds thereof upon due proof of the death of the insured, is here- 
by changed in accordance with the Change of Beneficiary Clause to my executors, 
administrators or assigns, such change to take effect only when endorsed on said 
policy by the Company at the Home Office. 

Witness Insured. 

“For value received, I being of legal age, hereby assign and transfer unto 
Southern Lumber Company of Fayette Ala. the policy of insurance known as 
No. 10599860 issued by the New York Life Insurance Company upon the life 
of Ernest J. Pearce of Eutaw, Alabama, and all dividends, benefit and advantage 
to be had or derived therefrom, subject to the conditions of said policy and the 
rules and regulations of the company and to any indebtedness to the New York 
Life Insurance Company against said policy. Total assignement 

“Witness — hand and seal this ————— day of ———— ninteen hun- 
dred —.” 

Accompanying these were directions as to their execution, including the di- 
rection that the beneficiary, if any, should join in the assignment and a notice that 
the rules of the company require that assignments of policies issued by it shall be 
made in duplicate, both copies sent to the home office, one copy retained by the 
company, the other returned. 

On October 15, just five days before his death, the lumber company, which 
had been constantly pressing Pearce to execute the proper papers, and the in- 
surance company to obtain them from him, wrote Pearce without result: 

“We are in receipt of a letter from the New York Life Insurance Company 
stating that you have not yet complied with the requirements regarding the as- 
signment of your policy to us and as we are very anxious to get this matter 
consummated without further delay we are going to ask that you please comply 
with these requirements immediately.” 

Appellant argues here that, though there was neither change nor attempted 
change of beneficiary, and no compliance with the formalities required for an as- 
signment of the policy, the record shows an intent to assign, and things done 
sufficient to make that intent effective; that the formalities required by the policy 
contract were for the benefit alone of the company, and may be and were waived 
by the act of the company in tendering the money into court—citing McDonald 
v. McDonald, 212 Ala. 137, 102 So. 38, 36 A. L. R. 761; Missouri State Life Ins. 
Co v. Robertson Banking Co., 223 Ala. 13, 134 So. 25. Appellee replies that 
neither was an assignment in fact effected, nor could it have been; that, though 
the insured might have changed the beneficiary, until he did so he had nothing 
which he could assign—citing Anderson v. Broadstreet Nat. Bank, 90 N. J. 
Eq. 78, 105 A. 599; Johnson v. New York Life Ins. Co., 56 Colo. 178, 138 P. 414, 
L. R. A. 1916A, 868; Douglass v. Equitable Life Assur. Soc., 150 La. 519, 90 So. 
834. 

[1] We do not find it necessary to decide whether, if the insured had actually 
made an assignment to the lumber company, it would have been effective as 
against the beneficiary, for we agree with appellee that no assignment was in 
fact made. The law of the case we think is plain and simple, and the facts are 
equally so. In McDonald v. McDonald, 212 Ala. 137, 102 So. 38, 41, 36 A. L. R. 
767, it is said: 

_ “The interest of the named beneficiary in a policy of insurance providing for 
a change of beneficiary at the will of the insured is a mere expectancy. The 
named beneficiary in such a policy has no vested interest during the life of the 
insured. * * * But the right of the named beneficiary, no change having been made 
in fact or legal effect, becomes fixed, vested, at the death of the insured, and it 
is freely conceded that such right cannot be affected by any subsequent acts of 
the insurance company. Payment of the fund into court, for the benefit of the 
party who may be declared to be entitled to it in no way improves or prejudices 
the legal position of either the original or substituted beneficiary as that position 
was at the death of the insured. [Modern Woodmen of America v. Headle, & 
Vt. 37, 90 A. 893], L. R. A. 1915A, 580.” 

[2] It is uniformly held that an unexecuted intent to assign is not an assign- 
ment, Brotherhood of Railway Trainmen v. Benson (D. C.) 45 F.(2d) 422, and 
that, though where it appears that the insured did both hold the intention to and 
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did execute an assignment, though the execution was informal, equity will give 
effect to the fact thus accomplished by him, it is held everywhere that the formal 
requirements may be waived only where it appears beyond question that the 
insured not only had an intention to assign, but that he did everything which he 
was in a position to do to evidence that intention and give it effect. Supreme 
Conclave v. Cappella (C. C.) 41 F. 1; Brotherhood of Ry. Trainmen v. Benson 
(D. C.) 45 F.(2d) 421; Vanasek v. Bohemian Association, 122 Minn. 273, 142 
N. W. 333, 49 L. R. A. (N. S.) 141, Ann. Cas. 1914D, 1123; French v. Provident 
Savings Life Assur. Society, 205 Mass. 424, 91 N. E. 577. 

Here the whole record speaks to the contrary of the intention of the de- 
ceased to deprive his wife of her protection as beneficiary. He did agree to 
deposit the policy with the Southern Lumber Company as security for a past- 
due debt, and he did do so, but he did not agree to, and he never did, make an 
assignment of the policy. He did not agree to, and he never did, as he was ad- 
vised by the insurance company it was necessary for him to do, have his wife 
join in the assignment, or change the beneficiary to his estate, so that he might 
make the assignment without her joining. In the face of the repeated demands 
that he make the assignment, he refused to do so, and, when furnished the forms 
which would definitely deprive his wife of her interest in the policy, he declined 
to execute them, answering the insistent demands of the lumber company that 
he do so by dying with the policy unchanged. 

It may not be that this matter of assignment, which all of the parties to it, 
especially the lumber company, treated during the life of the insured as inchoate, 
unfinished, and in contemplation only, may after the death of the insured, with- 
out a change of beneficiary, or the execution of any papers signifying his irre- 
vocable intent to assign, be converted into a fixed and completed transaction in 
the face of all of his actions, which speak the contrary. 

We find no error in the judgment. It is affirmed. 


CHAMPION v. LIFE & CASUALTY INS. CO. OF TENNESSEE. 7 Div. 849. 
Court of Appeals of Alabbama. March 29, 1932. 
Rehearing Denied April 19, 1932. 
141 Southern Reporter 363. 

2. INSURANCE. 

One affected with cancer is not in “sound health” within meaning of in- 
surance contract containing warranty as to sound health. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 
3. INSURANCE. 

Insurer’s pleas held to sufficiently set up warranty that insured was in 
sound health and breach thereof as defense. 

The pleas alleged a clause in the policy as a warranty that, “No obli- 
gation is assumed by the company prior to the date thereof, nor unless on said 
date the insured is alive and in sound health,” and averred a breach of the war- 
ranty in that the insured at the time of the issuance of the policy had a disease, 
to wit, cancer of the stomach. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 
4. INSURANCE. 
_. In absence of fraud or misrepresentation, provision of policy limiting insurer’s 
liability to return of premiums under certain circumstances held binding. 

The life policy contained provision that within two years from date 

of issuance of the policy the liability of the insurer should be limited to 
the return of the premiums paid if the insured before date of policy had 
been rejected for insurance by the insurer or any other company, order, 
or association, or had been attended by physician for any serious disease 
or complaint. 
(For other cases, see Insurance, Dec. Dig. § 515.) 
5. INSURANCE. 
_. Whether soliciting agent had knowledge of insured’s condition held immater- 
ial, as regards insurer’s liability under life policy. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 
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6. INSURANCE. 

Even if insurer knew of insured’s disease, such fact held not to render insurer 
liable for full amount of policy, which limited liability under circumstances to 
return of premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

7. INSURANCE. 

Agent authorized to solicit insurance, deliver policies, and collect premiums 
could not bind insurer by waiver of warranty or estop insurer from defending 
for breach of warranty. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

Appeal from Circuit Court, Talladega County; R. B. Carr, Judge. 

Affirmed. 

Action on a policy of life insurance by Joel Champion against the Life and 
Casualty Insurance Company of Tennessee. From a judgment of non suit, 
plaintiff appeals. 

Harrison & Stringer, of Talladega, for appellant. 

Knox, Dixon, Sims & Dixon, of Talladega, for appellee. 

SAMForD, J. 

This is a suit by the beneficiary of an insurance policy. 

The pleading consists of the complaint, pleas, replication, and rejoinders, 
to all of which demurrers were filed by the parties, and these rulings being ad- 
verse to appellant, he takes a nonsuit and appeals on the record, assigning the 
various adverse rulings of the court on the pleading as error. The pleadings are 
voluminous, but when understood they resolve themselves into two questions: 
(1) The correctness of the court’s ruling in sustaining defendant’s demurrer to 
plaintiff's special replication as answer to defendant’s pleas 5 and 6; and (2) 
the correctness of the court’s ruling in overruling plaintiff’s demurrer to de- 
fendant’s rejoinder No. 3. Both of these questions necessarily turn upon the bind- 
ing terms of the insurance contract sued on. 

[1-3] Defendant’s pleas 3 and 4 alleged a clause in the policy as a warranty 
that, “No obligation is assumed by the Company prior to the date hereof, nor 
unless on said date the insured is alive and in sound health,” and averred a breach 
of the warranty in that the insured at the time of the issuance of the policy had 
a disease, to wit, cancer of the stomach. Cancer is a serious disease of which 
the courts take judicial knowledge, and one affected with such disease is not in 
sound health within the meaning of the terms of an insurance contract containing 
a warranty as to sound health. These pleas sufficiently set up this warranty as a 
defense and were not subject to demurrer. Miller v. Met. Life Ins. Co., 214 Ala. 
4, 106 So. 335; Brotherhood Ry. Clerks, etc. v. Riggins, 214 Ala. 79, 107 So. 44; 
Reliance Life Ins. Co. v. Sneed, 217 Ala. 669, 117 So. 307. 

Defendant’s fifth and sixth pleas were as follows: 


“Sth. For further plea and answer this defendant says that said policy con- 
tained the following agreement and provision as a part thereof: ‘Limitation of 
insurance—Within two years from‘date of issuance of this policy, the liability of 
the Company under same shall be limited, under the following conditions, to 
the return of the premium paid thereon: (1) If the insured before its date has 
been rejected for insurance by this or any other Company, Order or Association, 
or has been attended by a physician for any serious disease or complaint; or has 
had before its date any pulmonary disease or chronic bronchitis, or cancer, or 
disease of the heart, liver, or kidneys; * * *’ 

“And Defendant avers that said policy was issued upon the life of the said 
Artie White on, to-wit, September 15th, 1930, and that within two years there- 
from, on, to-wit, November 28th, 1930, she did die as a result of cancer of the 
stomach, from which disease of cancer she was suffering prior to the issuance 
of said policy and on the date of the issuance of said policy, and her suffering 
from said disease on said date of issuance of said policy did increase the risk 
of loss under said policy; . 

“And Defendant further avers that prior to the bringing of this suit it did 
tender in good and lawful money to the plaintiff, who is named as beneficiary in 
said policy, the amount of premium paid to it upon said policy, with interest 
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thereon, to date of said tender, which said tender and offer was refused by the 
plaintiff; and the defendant does herewith tender and pay into this Court and 
turn over to the Clerk of this Court the sum of, to-wit, $6.85, being the total 
amount of premiums plus interest to date of said payment into Court, and the 
same is paid into Court in full payment of all liability to the plaintiff under 
said policy; hence plaintiff ought not to recover in this suit. 

“6th. Defendant for said plea adopts all the averments of said plea 5, down 
to and including ‘Defendant avers that said policy was issued upon the life of 
said Artie White on to-wit Sept. 15th, 1930, and that within two years therefrom 
on to-wit Nov. 28, 1930, she did die as a result of cancer of the stomach from 
which disease she was suffering prior to the issuance of the policy,’ and in lieu 
of the remaining portions of said plea, adds the following: ‘And by reason there- 
of the risk of loss under said policy was increased and this defendant became 
liable under the contractual provisions of said policy only to the amount of the 
premiums paid thereon and defendant avers that the total amount of premiums 
paid on said policy with interest to date of filing this plea, amounted. to $6.85 and 
upon notice and proof of death of said Artie White, this defendant tendered and 
offered to pay to the plaintiff the said sum of all said premiums so collected with 
interest to date of said tender, which was refused, and defendant now tenders and 
pays into Court herewith said $6.85 in full payment of all liability under said 
policy.’” 

[4-6] The limitation of the company’s liability set out in the above pleas is 
the proper subject of contract between the parties. In the absence of fraud or 
misrepresentation on the part of company or its authorized agents, this part of 
the policy contract is as binding on the insured as is any other. Placed in the 
contract for the benefit of the insurer, it was none the less binding on the insured. 
Recognizing the limited liability, defendant pleads its tender and offer to pay. 
Being a valid stipulation in the contract of insurance, it was immaterial 
whether the soliciting agent had knowledge or notice of the condition of 
insured or not. Assuming that both the agent and the company had _ such 
knowledge, the company admits the liability and offers to comply with the 
contract according to its terms. Plaintiff's replications were, therefore, no 
answer to defendant’s pleas 5 and 6, tendering the amount due under the con- 
tract and setting up the limitation of liability under the policy. Southern Life & 
H. Ins. Co. v. Drake, 217 Ala. 601, 117 So. 402; Inter-Ocean Cas. Co. v. Stall- 
worth, 221 Ala. 71, 127 So. 850; Russell v. Life & Cas. Co., 12 Tenn. App. 205; 
Gilmore v. Ins. Co., 199 N. C. 632, 155 S. E. 566. 

As a rejoinder to plaintiff's replication as applied to defendant’s pleas 3 and 
4, defendant set up the following: “The policy sued upon contained the following 
provision and agreement: ‘No: agent or representative shall have the power to 
waive or modify this or any other condition or provision of this policy, and 
knowledge of the agent shall not be taken to be knowledge of the Company;’ and 
Defendant avers that the said J. E. Burt was one of its mere local agents, whose 
duties and authority was limited to the solicitation and delivery of policies and to 
the collection of premiums, and that he was not one of defendant’s general agents 
but was an agent whose authority was limited as aforesaid; and the defendant 
further avers that the said J. E. Burt was not an officer of said Company and 
that he did not communicate to any of said defendant’s officers or general agents 
the information regarding insured’s state of health, more specifically referred to 
in plaintiff's replication; and defendant denies that at no time did any officer or 
general agent of defendant receive any communication from the said J. E. Burt 
pertaining to the facts set out in its said pleas, nor did any of its officers or 
general agents receive from the said J. E. Burt or any other source any informa- 
tion that said insured was not in good health on the date of the issuance of said 
Policy, or was suffering from cancer or other serious disease of the stomach on 
said date, and that it first learned of said fact after the said death of said Artie 
White; hence said replication is no answer to its pleas herein.” 

[7] The rejoinder was a complete answer to plaintiff’s replication. It is laid 
down as a general rule, never deviated from in this state, that the authority of 
such an agent as is described in the rejoinder does not give such special agent 
authority of such sort as to bind the company by a waiver of a warranty clause 
in the policy, or to estop it from pleading such warranty as a defense to an aetion 
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on the policy. Reliance L. Ins. Co. v. Sneed, 217 Ala. 669, 117 So. 307; Prine y. 
American Central Ins. Co., 171 Ala. 343, 54 So. 547; Alabama Assurance (Co, y. 
Long, 123 Ala. 667, 26 So. 655; Life Ins. Co. of Va. v. Newell, 223 Ala. 401, 137 
So. 16; Bankers’ Credit Life Ins. Co. v. Ayres, 223 Ala. 407, 137 So. 23. The 
plaintiff’s demurrer to defendant’s rejoinder was properly overruled. 

We find no error in the several rulings of the court on the pleading, and the 
judgment is affirmed. 

Affirmed. 


NEW YORK LIFE INS. CO v. TORRANCE. 6 Div. 977. 
Supreme Court of Alabama. March 31, 1932. 
Rehearing Denied May 19, 1932. 
141 Southern Reporter 547. 
1. INSURANCE. 

“Total disability,” within disability clause of life insurance policy, is relative 
term, depending upon insured’s occupation and capabilities and circumstances of 
particular case. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Where evidence regarding “total disability” within policy is without conflict 
and contrary inferences cannot reasonably be drawn therefrom, affirmative charge 
is proper. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 
In case of ambiguity in insurance policy, it is construed favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. | 

Unambiguous insurance policy must be expounded as made, as courts cannot 
make new contracts for parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

__In insured doctor’s suit to recover under total disability clause of life policy, 
evidence showing doctor continued practicing after alleged disability began held 
not to show “total disability.” 

The fact that such doctor was somewhat handicapped in the perform- 
ance of the duties of his profession could at best be termed only a “partial 
disability,” which is in contradiction of “total disability,” though latter 
term does not require a state of absolute helplessness, but means inability 
to do substantially all of the material acts necessary to the prosecution of 
insured’s business or occupation in substantially his customary and usual 
manner, 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Jefferson County; Richard V. Evans, Judge. 

Action to recover disability insurance by Gaston Torrance against the New 
York Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

Douglas Arant, Kingman C. Shelburne, and Bradley, Baldwin, All & White, 
all of Birmingham, amici curiz. 

Lange, Simpson & Brantley, of Birmingham, for appellee. 

GARDNER, J. 

The suit was to recover under the “permanent total disability” clause of three 
separate life insurance policies issued by defendant, two of which are identical, and 
the third differing only in minor respects, not essential here to note. In each it 1s 
provided that in order for the disability benefit to attach, the insured must be- 
come disabled before the anniversary of the policy on which the insured’s age at 
nearest birthday is sixty years.. Plaintiff became sixty years of age on September 
30, 1928. The anniversary of the first two policies (in point of time of issuance) 
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nearest to plaintiff’s sixtieth birthday was March 28, 1929, and February 7, 1929, 
and that of the third March 29, 1929. 

In order to recover under such disability benefit clauses, therefore, plaintiff 
must have become wholly and permanently disabled within the meaning of the 
language of these policies prior to the above-noted anniversary dates. Plaintiff 
insists, however, and so alleges in his complaint, that “on the 15th day of March, 
1928.” he had, “within the meaning of said policy,” become and was wholly dis- 
abled by disease, viz., “Parkinson’s Disease,” otherwise called “Paralysis Agitans,” 
so that plaintiff was and thereafter has been, and will* be, presumably thereby, 
“permanently and continuously prevented from engaging in any occupation what- 
soever for remuneration or profit.” These averments were in substantial con- 
formity to the provisions of the policies as to disability benefits, which, in re- 
spects here important, read as follows: 

“And the company agrees to pay the insured ore-tenth of this policy per 
annum, during the lifetime of the insured, if the insured becomes wholly and 
permanently disabled before age 60, subject to all the terms and conditions con- 
tained in section 1 hereof. 

“Section 1. Total and Permanent Disability Benefits. Whenever the company 
receives due proof, before default in the payment of premiums, that the insured, 
before the anniversary of the policy on which the insured’s age at nearest birth- 
day is sixty years and subsequent to the delivery hereof, has become wholly 
disabled by bodily injury or disease so that he is and will be presumably, thereby 
permanently and continuously prevented from engaging in any occupation what- 
soever for remuneration or profit, and that such disability has then existed for 
not less than sixty days—the permanent loss of the sight of both eyes, or the 
severance of both hands, or of both feet, or of one entire hand and one entire 
foot, to be considered total and permanent disability without prejudice to other 
causes of disability—then,” and here follows provision for waiver of premiums 
and payment of the annuity: therein stipulated during the lifetime and continued 
disability of the insured, not necessary here to detail. 

Coming to the merits of the case, the question treated by counsel for the 
respective parties as of prime importance, relates to the refusal of the affirmative 
charge duly requested by defendant. 

It appears that Dr. Torrance, the plaintiff, was for thirty years a physician 
and surgeon in the city of Birmingham of high repute and extensive practice, 
though for the past fifteen years he had largely confined his practice to surgery. 
We gather from the record that he was an indefatigable worker—a fact which 
doubtless largely contributed to his present condition. He closed his office, and 
gave up his practice, January 8, 1930, after a diagnosis a few days before had 
determined his trouble as “Parkinson’s Disease,” a serious chronic nervous dis- 
order, insidious in its nature and difficult of determination as to when it begins. 
“It lasts anywhere from one to twenty years,” states one of the physicians testify- 
ing in the cause. Prior to that time, plaintiff had submitted to only one examina- 
tion by a physician, and that was in August, 1929, which lasted only a short time, 
and resulted in no positive diagnosis. Plaintiff did not know his trouble, nor that 
he had this disease, and no one had so indicated to him, until the diagnosis of 
January 5, 1930, though he states he had been in bad shape since 1927, and that 
probably his trouble had existed as far back as 1925, and that he now considers 
that the disease had definitely manifested itself on March 15, 1928. During this 
time, plaintiff states that he was nervous, became weak and sluggish, dragged his 
feet, carried his arms against his side, characteristic of persons with this disease; 
had difficulty in changing his clothes and consumed more time than previously 
in preparing for an operation as well as in the operation itself; and that in 1928 
and 1929, he performed operations with difficulty, and had to force himself to his 
work. A number of physicians, with whom he was intimately associated in a 
professional way, testified as to the symptoms of this disease, which they had 
Previously noticed, and some of them testified they formed the opinion, in their 
mind—though not expressed—in the spring of 1928, and one as early as 1926, that 
plaintiff was suffering with Parkinson’s disease. Another, in charge of one of 
the hospitals, states that after noticing his condition in 1927, plaintiff did not 
perform operations in that hospital without a qualified surgeon being present. 
These physicians further testify there is no known cure for Parkinson’s disease, 
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but that its progress may be arrested and the patient’s condition improved to 
some extent by a complete rest and cessation from all work; that such treat- 
ment should be prescribed immediately upon a diagnosis of such disease, and that 
they would have so prescribed for plaintiff had it been discovered as far back 
as 1926 and 1927 he had this disease, and that common care and prudence and 
good medical practice dictated he should have at that time desisted from all 
professional labor. One of the physicians states that he ceased sending surgical 
cases to plaintiff “aproximately in 1926” (though he thinks he did send one case 
to him in 1927), “chiefly -because plaintiff had apparently gotten very slow and 
unsteady in his hands, and I felt that a surgeon should be a little more acute, 
a little more steady, a little more safe in the eyes of the public.” This physician 
conducted the brief examination of plaintiff in August, 1929, when no diagnosis 
was reached. Other physicians, save perhaps with one exception, seem to have 
sent surgical cases to plaintiff through 1929 and up to the time he discontinued 
the practice. Other than noted in the above quotation, the physicians did not 
notice any impairment in plaintiff’s ability to operate during all of this time. And 
plaintiff himself evidently was not impressed with being seriously affected until 
his first examination in August, 1929, as in a number of applications for disability 
benefits, under other policies, he places the beginning of his sickness at that par- 
ticular time. The symptoms of this disease, now viewed in the retrospect, were 
noted by those intimately associated with the plaintiff. But from the record before 
us, it is evident that to the world outside, plaintiff was conducting his practice 
in the usual and customary manner throughout the years 1928 and 1929, and with 
the usual degree of success. 

Much evidence is presented showing the amount of work and its character 
performed by plaintiff during this time, but a detailed discussion of it here would 
serve no useful purpose. We make reference thereto in a general way. First it 
is to be noted that his office remained open all of this time and he went there 
every day until it was closed January 8, 1930. He took out a license to practice 
medicine and surgery in Birmingham for the years 1928, 1929, and 1930. Dur- 
ing the years 1928 and 1929, and for considerable time prior thereto, plaintiff had 
a contract with both the Republic Iron & Steel Company, and the Gulf States 
‘Steel Company, by which he furnished all medical and surgical services required 
by the employees, and paid the hospital expenses, for compensation paid by these 
companies, which was deducted from the wages earned by said employees. In the 
performance of these contracts, it would become necessary that plaintiff call in 
at times other doctors to assist, especially those specializing in certain lines of 
work, and for which he paid out of his compensation from the companies. These 
contracts continued in force until plaintiff’s office was closed in January, 1930. 

Plaintiff was also medical examiner for the defendant company in Birming- 
ham, which required him to make physical examinations of applicants for insur- 
ance, each examination requiring thirty or forty minutes’ time. He was also 
medical referee for Alabama for the Mutual Life Insurance Company and the 
physical examination of applicants at his office required equal time and effort as 
those of defendant company, and in addition he was required to examine medical 
reports that had been sent in by other doctors from over the state which neces- 
sitated spending about two hours a day in the office of such company in Birming- 
ham. This contract continued through September, 1929. 

During the years 1928 and 1929, plaintiff did his surgical practice at three 
hospitals in Birmingham, the Norwood Hospital, Baptist Hospital, and South 
Highlands Infirmary, though in the latter part of 1929, he did most of his work 
at the first two, which he visited “up until January 8, 1930, * * * about once a 
day to each place.” 

There are in the record the hospital charts from the three hospitals showing 
the operations performed by plaintiff, the dates, the character of the operations, 
and results; the office book of plaintiff showing the patients treated, the dates, and 
nature of the diseases; his cashbook showing the amounts received from his prac- 
tice during these two years; the canceled vouchers of the Republic Steel Corpo- 
ration, Gulf States Steel Company, Mutual Life Insurance Company, and the de- 
fendant company; and there is evidence as to the examinations conducted for 
these insurance companies. Defendant’s counsel have compiled all of this detail 
proof and formulated a table of results, the correctness of which is not question- 
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ed, This table shows the number of operations, as well as nonoperative cases, 
the examinations, the gross and net income for each month for the years 1928 
and 1929, but we think the results for the years will suffice for the purpose in 
hand. For the year 1928, it shows two hundred and twenty-four operative, and 
one hundred and one nonoperative, cases, and four hundred and forty examin- 
ations, with a gross income of $21,671.59, and a net income of $14,662.34. For 
the year 1929, it discloses eighty-five operative, and one hundred and thirteen non- 
operative cases, three hundred and one examinations, with a gross income of $18,- 
348.24, and net income of $10,253.90. 

Of course this tabulation does not represent the entire amount of actual 
work done, as for instance the visits at the hospitals to the patients each day, 
and the time spent in the office of the Mutual Life Insurance Company examin- 
ing reports of doctors from over the state. And an examination of the evidence 
discloses also that during all of this period, plaintiff was performing many major 
operations, and without any indication whatever of criticism so far as the ques- 
tions of surgical skill and ability are concerned. Nor does the net income repre- 
sented above account for office expense, which is to be deducted. No exactness 
is required, however, as to the matter of gross or net income, but the consider- 
ation thereof is useful as illustrative of the work done by the plaintiff and as 
bearing upon the question of total disability from engaging in any occupation 
for remuneration or profit. 

It may be conceded the contract is not one of indemnity against loss of in- 
come, but against loss of capacity to work. Volume 7 (Supplemental) Cooley’s 
Briefs on Insurance, § 3288; U. S. Casualty Co. v. Perryman, 203 Ala. 212, 82 So. 
462, 

It must also be conceded, however, that the contract discloses the major pur- 
pose for indemnity against loss of capacity to work is protection against loss of in- 
come, and the very substantial sums earned by insured in his profession clearly 
goa long way to show that earning capacity was not lacking. 


{1, 2] “The term ‘total disability’ is a relative term, depending in a measure 
upon the character of the occupation and the capabilities of the insured, and to 
a large extent upon the circumstances of the particular case. Ordinarily it is a 
question of fact, and not of law.” Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 98 
So. 909, 911; United States Casualty Co. v. Perryman, 203 Ala. 212, 82 So. 462, 
464. “But where * * * the evidence is without conflict, and contrary inference 
cannot reasonably be drawn therefrom, the affirmative charge is properly given.” 
Ellis v. N. Y. Life Ins. Co., 214 Ala. 166, 106 So. 689, 691; Metropolitan Life Ins. 
Co. v. Blue, 222 Ala. 665, 133 So. 707, 710; Aetna Life Ins. Co. v. Lasseter, 153 
Ala. 630, 45 So. 166, 15 L. R. A. (N. S.) 252. 


[3, 4] In harmony with the great weight of authority, this court adheres to 
the rule of liberal construction in favor of the insured of insurance policies in 
case of any ambiguity, holding, however, on the other hand that where the lan- 
guage is unambiguous, and but one reasonable construction of the contract is 
possible, it must be expounded as made, as the courts are not at liberty to make 
new contracts for the parties. Continental Casualty Co. v. Ogburn, 175 Ala. 


357, 57 So. 852, Ann. Cas. 1914D, 377; Union Central Relief Ass’n v. Johnson, 198 
Ala. 488, 73 So. 816. 


[5] The policy requirement here is that the insured become wholly and per- 
manently disabled before the anniversary of the policy on which the insured’s 
age at nearest birthday is sixty years, that is, that he “has become wholly dis- 
abled of bodily injury or disease so that he is and will be presumably thereby 
permanently and continuously prevented from engaging in any occupation what- 
soever for remuneration or profit.” As previously noted, we do not find any evi- 
dence justifying the conclusion that during the period here in question the in- 
sured suffered any impairment as to his skill as a physician and surgeon. At 
the most, his work was made somewhat more difficult, and his movements some 
slower, but the record is persuasive he did his work ably and well. The fact that 
he was somewhat handicapped could at best be termed only a partial disability, 
which, as held in Metropolitan Life Ins. Co. v. Blue, supra, is in contradiction to 
the word total. “The one cannot by mere construction be made to cover the 
other.” And, as said in Cato v. Aetna Ins. Co., 164 Ga. 392, 138 S. E. 787, 790, 
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“Total disability is the antithesis of partial disability. One is the opposite of the 
other.” 


A majority of the courts adhere to the liberal rule of construction that the 
“total disability” contemplated in insurance policies does not mean, as its strict 
literal construction would require, a state of absolute helplessness, but means in- 
ability to do substantially all of the material acts necessary to the prosecution of 
insured’s business or occupation, in substantially his customary and usual man- 
ner (Metropolitan Life Ins. Co. v. Bovello, 56 App. D. C. 275, 12 F.(2d) 810, 51 
A. L. R. 1040 and note; Note 41 A. L. R. 1376; Note 24 A. L. R. 203; 1 Corpus 
Juris, 463), and this statement of the rule has been noted with approval by this 
court. United States Casualty Co. v. Perryman, supra. And in Metropolitan 
Life Ins. Co. v. Blue, supra, the court held that the words “prevented from en- 
gaging in any work or occupation,” as then applied, meant “prevented from do- 
ing substantial and profitable work in his profession.” 


The evidence in this record discloses, without material conflict, that insured 
during this period did in fact do substantially all the material acts necessary to 
the prosecution of his profession in substantially his customary and usual manner, 
and, indeed, we do not understand that plaintiff's counsel contend otherwise. 
Their argument rests upon the theory, accepted by the trial court, that, notwith- 
standing the performance by the insured of his work in the usual and customary 
manner, evidence to the effect that common care and prudence required that he 
desist therefrom, in order to effectuate a cure or arrest the progress of the dis- 
ease, sufficed to establish total disability, and much reliance is placed upon what 
was said by this court in this regard in the Plaster Case and Perryman Case, 
supra, and by the Nebraska court in Rathbun v. Globe Indemnity Co., 107 Neb. 
18, 184 N. W. 903, 24 A. L. R. 191. But we are persuaded the language of these 
cases has been misinterpreted, and expanded beyond its intended scope. 


We gather from a reading of many cases embracing the foregoing language, 
upon which plaintiff relies, that the expression originated in the early history of 
accident insurance and as applicable to accident cases. Lobdill vy. Laboring 
Men’s Mut. Aid Ass’n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 
542. The case of Young v. Travelers’ Ins. Co., 80 Me. 244, 13 A. 896, decided in 
1888, is frequently cited as among the earlier cases discussing the subject. These 
courts, in harmony with the decided weight of authority, hold to the rule of 
liberal interpretation of insurance policies, to the end they may receive a reason- 
able construction so as to effectuate the purpose for which they were made and 
prevent the policies from being in effect a “delusion and a snare.” The insur- 
ance companies were insisting upon a literal and strict construction of the lan- 
guage in the policies resting liability upon total disability from accidents, and as 
illustrative of this insistence and the attitude of some of the courts thereto, may 
be noted the following from Thayer v. Standard Life & Accident Ins. Co., 68 N. 
H. 577, 41 A. 182, 183: “As long as one is in full possession of his mental faculties, 
he is capable of transacting some parts of his business, whatever it may be, al- 
though he is incapable of physical action. If the words, ‘wholly disable him 
from transacting any and every kind of business pertaining to the occupation un- 
der which he is insured,’ were to be construed literally, the defendant would be 
liable in no case unless, by the accident the insured should lose his life or his 
reason. * * * It is certain that neither party intended such a result.” 


In Young v. Travelers’ Ins. Co., supra, the insurer sought to avoid liability 
because of the admission of the insured that he could do some acts necessary to 
be done in his business, though his proof disclosed he was wholly disabled from 
doing many of the material acts necessary to be done, and it was in refutation of 
the insurer’s argtiment that admission of ability to do some of the acts neces- 
sary was proof conclusive against a total disability, that the expression relied 
upon and followed in numerous authorities, including our own, was used. 


The cases of Hohn v. Inter-State Casualty Co., 115 Mich. 79, 72 N. W. 1105; 
Lobdill v. Laboring Men’s Mut. Aid Ass’n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 
537, 65 Am. St. Rep. 542; National Life & Accident Ins. Co. v. O’Brien, 155 Ky. 
498, 159 S. W. 1134; Hayes v. North American Life & Casualty Co., 151 Minn. 
124, 186 N. W. 136; Metropolitan Casualty Ins. Co. v. Edwards (Tex. Civ. App.) 
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210 S. W. 856 (some of which are noted in 24 A. L. R. 204), make use of like 
language in answer to similar argument. 


That the original purpose of such a rule was to refute the insistence that an 
uccasional act of business should be held conclusive against a total disability, is 


illustrated by the following from the opinion in Continental Casualty Co. v. 
Wynne, 36 Okl. 325, 129 P. 16, 20: 


“The court, after instructing that before plaintiff could recover it must be 
shown that the injury caused total and continuous disability to engage in any la- 
bor or occupation, then qualified the language by adding ‘that, even though dur- 
ing the time he claimed to be totally and continuously disabled he did perform 
some trivial services,’ such fact should not, of itself, be so construed ‘as to pre- 
vent plaintiff from recovering for all of said time, if you find from the evidence 
that he was at the time of said trivial services unable to have performed them. 
The test is, not whether the plaintiff did perform any services of any character, 
but whether the plaintiff was able to perform services of any sort or character,’ 
etc. This instruction was given to cover evidence that, while wounded and unable 
to work or perform the duties of his office, or do other labor, plaintiff had handed 
to some witnesses or jurors a few subpoenas upon an occasion. 


“The business of plaintiff named in the policy is ‘deputy sheriff, engaged in 
making arrests.’ We believe the instruction substantially stated the law applic- 
able to the facts of the case.” 


The Perryman and Plaster Cases, supra, from our own court, are of like 
kind and subject to a like observation; and in the statement of this rule the 
courts were answering such an argument as above indicated, is demonstrated by 


a statement of appellant’s contention as found in the opinion in the Perryman 
Case, as follows: 


“The appellant contends that as the evidence is without dispute that during 
the period of time claimed as total disability the insured went to his office and 
attempted to perform and did perform a part of his duties, which were those of 
traveling salesman and shipping clerk for a mercantile business, that this is con- 


clusive against the insured, and that his disability after he attempted or did per- 
form a part of his duties was not total. 


“We are not willing to hold that such facts, though without dispute, are con- 
clusive against the insured.” 


So, likewise, in the case of Rathbun vy. Globe Indemnity Co., supra, cited by 
counsel for plaintiff, the discussion in the opinion and statement of the rule dis- 
close it was in answer to the insistence that because the insured performed some 
professional duties for a short time after the accident that such was conclusive 
as a matter of law against total disability. That case was akin to that of Booth 
v. U. S. Fid. & Guar. Co., 130 A. 131, 132, 3 N. J. Misc. R. 735, where is the fol- 
lowing language: “In view of the nature of the contract and the object sought, it 
is a fair and reasonable construction to hold that, where the injury is such that 
the results continue from the date of accident and wholly incapacitate the assured 
within such time as is required for the processes of nature to bring about such 
total disability, there is a continuous and total disability from the date of the ac- 
cident. It is admitted in this cause that the condition which resulted in paralysis 
on June 20th was present immediately following the accident. To say that it 
did not wholly disable and prevent the insured from the date of the accident 
from performing his duties, because he endeavored to perform them, is to put a 
strained and unfair interpretation upon the term used, and to do violence to the 
obvious purpose of the contract. The fact that Booth tried to work is not to be 
taken as conclusive evidence of his ability to do so.” 


The rule serves also another purpose, as pointed out by the Georgia court in 
Cato vy. tna Life Ins. Co., supra, to the effect that if in fact the insured desists 
from his labors on account of the accident or disease, then the evidence of medi- 
cal experts that common care and prudence so demanded in the interest of his 
ealth, may be proper for consideration upon the question of total disability. 
In the discussion as to the rule originating doubtless in accident cases, there was 
20 intention of course to indicate it was so confined, but merely by way of dem- 
onstration of the true meaning and purpose of the rule. It is as a matter of 
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course equally applicable (the policy provisions admitting) to cases of disability 
by disease. 

It was so applied by this court, and we think correctly so, in New York Life 
Ins. Co. v. McLean, 218 Ala. 401, 118 So. 753. 

We have no case where the rule has been applied as here attempted, to an 
insured who continues uninterruptedly in the performance of the substantial and 
material acts of his business or profession in the usual and customary way. To 
say that one who so performs the duties of his business is wholly disabled, is a 
contradiction in terms. The rule of common care and prudence has only been 
applied to those cases where insured has made effort and performed only some 
of the duties, more or less imperfectly, though suffering from serious accident or 
disease, and in answer to argument that such partial performance is conclusive 
against total disability. It has never been given so wide a scope and so exten- 
sive application as plaintiff here seeks to establish, and was never intended to 
conflict with or run counter to the other rule that where an insured is able to, 
and does, continuously perform all the substantial and material acts of his -busi- 
ness, he is not totally disabled. 

This rule was before the court in the Blue Case, supra, and the conclusion 
reached was that the insured being engaged in the substantial performance of his 
professional duties in the usual way, was not wholly disabled, in the meaning of 
the policy provisions. 

The case of James v. U. S. Casualty Co., 113 Mo. App. 662, 88 S. W. 125, 126, 
cited by appellee, tends to support rather than the contrary, this conclusion, as 
noted in the following language: “It appears that the policy did not insure plaintiff 
against a disabling of the performance of the general occupation of a proprietor 
of a wholesale and retail queensware merchant, for it specifically limited the 
insurance to the office duties and traveling of such occupation. And so the 
question should have been, under such limited view of the clause in question, 
‘Was plaintiff wholly disabled from performing office duties and traveling?’ The 
evidence shows that he was, perhaps, not so disabled, for he did, practically, much 
of the office duties he could have performed had he not been injured, and he did 
a part of the traveling.” 

The Kentucky court adheres to a like rule of liberal construction of insur- 
ance policies as does this court, and has rendered two decisions which are here of 
interest. Doyle v. N. J. Fidelity & Plate Glass Ins. Co., 168 Ky. 789, 182 S. W. 
944, Ann. Cas. 1917D, 851, and Provident Life & Accident Ins. Co. v. Harris, 234 
Ky. 358, 28 S.W.(2d) 40, 42. The following from the opinion in the latter case 
is applicable here, and expresses our view as applied to the instant case: “Applying 
the principles of the cases as thus developed to the facts of the case before us, 
we are constrained to hold that the appellee did not esablish his right to recover 
the monthly indemnity sued for even under the doctrine of ‘liberal interpretation.’ 
As stated, the evidence showed that the appellee, although helped at times in the 
discharge of his duties, has during most of the time performed them all himself. 
He is earning the same wages as he did prior to the accident, and, although he 
experiences more difficulty in getting his work done, yet as a matter of fact he is 
doing it. This is not a case where the injured party performs only a part of the 
work he did prior to his accident or performs only fitfully all of such tasks. It 
is a case where day in and day out the injured party is found at his labor per- 
forming all or substantially all of his duties. To permit a recovery under the 
liberal interpretation doctrine would be to write a new policy for the parties. 
This, as we said in the Doyle Case, we are not warranted in doing. Hence the 
court erred in not sustaining the appellant’s motion for a peremptory instruction 
on this ground.” F 

We are therefore constrained to the view that under the undisputed proot 
the affirmative charge was due to be given upon defendant’s request, and for its 
refusal the judgment must be reversed. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 
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HIGGINS v. SOVEREIGN CAMP, W. O. W. 6 Div. 64. 
Supreme Court of Alabama. March 10, 1932. 
Rehearing Denied May 19, 1932. 
141 Southern Reporter 562. 
1. INSURANCE f / 

Where substituted life certificate issued April 9, 1929, provided that nonfor- 
feiture values should be computed as of April 1, 1925, further provision that they 
were conditioned on 36 monthly payments held not to change specified anterior 
dating for such computation. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

2. INSURANCE. 

Where nonforfeiture values under insurance certificate automatically extended 
insurance beyond time for which insured was in default, insurer was liable on 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

3. INSURANCE. 

Insurer has power to provide in substituted policy that nonforfeiture values 
shall be computed as of anterior date. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

4, INSURANCE. ‘ 

It cannot be presumed, in absence of proof, that substituted life certificate 
providing for computation of nonforfeiture values as of anterior date had in fact 
no reserves at time. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action on a policy or certificate of life insurance by Minnie M. Higgins 
against the Sovereign Camp of the Woodmen of the World. From a judgment 
for defendant, plaintiff appeals. 

Reversed and rendered. 

B. J. Dryer, of Woodward, and Stokely, Scrivner, Dominick & Smith, of 
Birmingham, for appellant. 

McCollough & McCollough, of Birmingham, and Huey, Welch & Stone, of 
Bessemer, for appellee. aa 

FIRST NAT. LIFE INS. CO. OF AMERICA v. FORD. 5 Div. 863. 
Court of Appeals of Alabama. April 19, 1932. 
Rehearing Denied May 10, 1932. 
141 Southern Reporter 719. 
2. INSURANCE. 

Insurer cannot be estopped from relying on terms of life policy by act of 
agent authorized merely to solicit insurance and collect premiums. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

3. INSURANCE. 

_ While generally; knowledge is imputed to principal of material facts ascer- 
tained by agent in course of employment, this is not true where insurance agent 
and insured knowingly forward false application to insurer. 

(For other cases, see Insurance, Dec. Dig. § 380.) 

3. INSURANCE. 

That insurance agent knew that insured was pregnant when she applied for 
policy, and untruthfully stated that she was not, held not waiver by insurer of 
terms of policy against misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Circuit Court, Tallapoosa County; W. B. Bowling, Judge. 
Action on a policy of life insurance by Milton Ford against the First National 


Life aimmes Company of America. From a judgment for plaintiff, defendant 
appeals. 


Reversed and remanded. 


Jacob A. Walker, of Opelika, and Wallace D. Walters, of Troy, for appellant. 
Albert Hooton, of Dadeville, for appellee. 
SAMForpD, J. 
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On April 5, 1930, the defendant company issued a policy of insurance on the 
life of Lovie Ford, in consideration of the application and annual premiums of 
$10.68 payable in monthly installments of 89 cents each. The first premium in- 
stallment was to be paid upon the issue of the policy, and the succeeding instalj- 
ments to be paid the fifth of each month following. There was included in the 
policy the usual requirements for the prompt payment of each installment pre- 
mium when due and in event of nonpayment that the policy should become void, 

[1] This was one of the issues in the case. There was no doubt but that the 
first two installments had been paid, but as to the third and fourth there was 
much uncertainty. insured died July 29, 1930. As to this question there was 
evidence pro and con; but in the absence of a motion for a new trial this court 
is powerless to interfere. 


The policy contained the following clauses: “This insurance is granted in 
consideration of the representations in the application hereof, which application 
is made a part hereof, and the payment of the annual premium, etc. * * *” 
Also: “Statements of insured: All statements and representations of the insured 
as set forth in the application therefor are material inducements for the issuance 
of this policy, and are relied on by the Company at the time of its issue, and in 
the event of falsity of any or all of same this policy shall operate as a nullity 
from the date of its issuance in so far as liability of the Company for payment 
of indemnities or benefits hereunder are concerned.” Also: “This policy together 
with the application therefor shall constitute the entire contract between the 
parties hereto and only the President, Vice-President or Secretary has power on 
behalf of the Company (and then only in writing) to make or modify this 
policy of insurance, or to extend or change the time of paying the premiums. 
The Company shall not be bound by any promise or representations heretofore 
or hereafter made by any person other than the above. All statements made by 
the insured in the application for this polciy, in the absence of fraud, shall be 
deemed representations and not warranties.” The application which was signed 
by the insured, who could read and write, was a part of the contract and con- 
tained, among others, the following provisions: 


“I understand and agree, that I have made the foregoing statement as repre- 
sentations to induce the issue of the policy and to that end I agree that if any 
one or more of them be false all right to recover under said policy shall be 
forfeited to the Company, if such false statement was made with actual intent 
to deceive or if it materially affects either the acceptance of the risk or the hazard 
assumed by the Company; that the insurance hereby applied for will not be in 
force until this application has been accepted by the Company and the policy 
delivered. to me while I am in good health and free from all injury; and that no 
agent, solicitors, or any other person, except the President, Vice-President, or 
Secretary of the Company, and only then in writing, are authorized to modify or 
change any of the terms or conditions hereof. 


“Special Questions for Women Applicants. 
cc Nie ee ne Ne I a ee ee ee ee 
Number of children born? 5 
When last confined? Sept. 2—1927 
(Month and year) 


Have your pregnancies and labors been normal? If | 


not, give details. No 


Are you now pregnant? | No 


Any abortions or miscarriages? | No 
Dates (Year) 


It was admitted that at the time of the issuance of the policy the insured 
was pregnant and was from four and one-half to five months in pregnancy. The 
evidence is without dispute that this condition was an increased hazard in 7 
risk. It appears from the evidence that insured died as a result of childbirth. It 
is conceded that the misrepresentation as to pregnancy is sufficient to avoid = 
policy, unless there is a waiver on the part of the company, and this waiver the 
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plaintiff undertook to prove and offered some evidence tending to prove that the 
agent of defendant knew of the condition at the time he solicited and took the 
application, and that this knowledge was imputed to defendant by reason of the 
agency at the time the policy was issued. The only agency shown was that of a 
solicitor with authority to solicit insurance, taking an application therefor signed 
by the party desiring insurance, to forward the application to the home office of 
the company, and when the policy was issued to deliver the same and collect the 
premium. It is here insisted that by reason of the above defendant is estopped 
to claim a forfeiture by reason of the misrepresentation 

[2] It is laid down as a general rule, never deviated from in this state, that 
the authority of an agent to solicit insurance, receive and receipt for premiums, 
without more, does not give such special agent the general authority to bind the 
company so as to estop it from relying upon the terms of its written contract. 
Prine v. Am. Cent. Ins. Co., 171 Ala. 343, 54 So. 547; Alabama Assurance Co. v. 
Long, 123 Ala. 667, 26 So. 655; Life Ins. Co. of Va. v. Newell, 223 Ala. 401, 137 
So. 16; Bankers’ Credit Ins. Co. v. Ayres, 223 Ala. 407, 137 So. 23. 

[3] Generally speaking, there is no doubt of the proposition, that when, in the 
course of his employment, an agent acquires knowledge or receives notice of any 
fact material to the business he is employed to transact, his principal is deemed 
to have notice of such fact. Courts have always been anxious to take care of 
the rights of the assured when the applicant has relied upon the agent informing 
the company of what has been truthfully told to him about the character of the 
risk: “But the courts never have said the company is bound by statements con- 
tained in an application, when not only the agent, but the assured knows they were 
untrue, and calculated to deceive, and the application is to be forwarded to the 
company as the basis of its action.” Ketcham v. Am. Mu. Acc. Ass’n, 117 Mich. 
521,76 N. W. 5, 6. The Supreme Court of this State in American Cent. Life Ins. 
Co. v. First Nat. Bank of Enterprise, 206 Ala. 535, 90 So. 294, quoted the above 
quotation with entire approval, and then proceeded to the editorial note to Mudge 
v. Supreme Court I. O. O. F., 14 L. R. A. (N. S.) 280, in which it is stated: 
“The courts are almost unanimous in holding that an insurance company will not 
be estopped merely by the knowledge of its agents who negotiated the policy, to 
set up the falsity of answers in the application, if the insured was himself a party 
to the deception. * * * To so hold would put these organizations completely 
at the mercy of dishonest and unscrupulous agents.” The above view is upheld 
in Triple Mu. Ind. Ass’n v. Williams, 121 Ala. 138, 26 So. 19, 77 Am. St. Rep. 
34; Commonwealth Life Ins. Co. v. Wilkinson, 23 Ala. App. 561, 129 So. 300 and 
many authorities there cited. 

[4] In the absence of misrepresentation, fraud, or deceit, a person who can 
read and write is bound by the contract which he signs, even though the signer 
did not know its contents. Commonwealth Life Ins. Co. v. Wilkinson, 23 Ala. App. 
$61, 129 So. 300. eet 

[5] The defendant on the evidence adduced was entitled to the general charge, 


and, for the error in refusing it, the judgment is reversed and the cause is re- 
manded. 


Reversed and remanded. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. PETTID. 
No. 3143. 
Supreme Court of Arizona. May 31, 1932. 
11 Pacific Reporter (2d) 833. 


1. INSURANCE. 
Insurance policy is contract. 
(For other cases, see Insurance, Dec. Dig. § 2.) 
2 INSURANCE. 
In action based on insurance policy, terms thereof must govern. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 
Ambiguous insurance contract is to be construed most strongly against in- 
surer and in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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4. INSURANCE. L ; 
Unambiguous terms of insurance contract must be applied as written. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. , 

Court will not expand language of insurance contract beyond its plain and 
ordinary meaning or add thereto. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. ; 

Rule that insurance policy is construed most strongly against insurer applies 
only to language of policy and not to facis of case. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE. . 

If accrued dividend on life policy is sufficient to pay premium installment 
due, insurer must make application of such dividends to installment, rather than 
permit policy to lapse. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

8. INSURANCE. 

Life insurer is not required or permitted to accept partial payment of pre- 
mium installment, under statute prohibiting discrimination (Rev. Code, 1928, 
§ 1843). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

9. INSURANCE. | ‘ ; 7 
Insured permitting life policy to lapse is under affirmative duty of furnishing 

evidence of insurability satisfactory to insurer to obtain reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

10. INSURANCE. 

In absence of evidence that insured, who had permitted life policy to lapse, 
ever furnished insurer satisfactory evidence of insurability, court presumed that 
he did not do so. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

11. INSURANCE. 

Insurer may waive any of requirements for reinstatement of life policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

12. INSURANCE. 

In “waiver,” essential element is actual intent to abandon or surrender right, 
while in “estoppel” such intention is immaterial; necessary condition being de- 
ception to injury of other party by conduct of one estopped. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

13. INSURANCE. ae ; ‘ 
When insurer retains money tendered it in payment of past-due premium, it 

will be presumed, in absence of affirmative showing to contrary, that all other 

conditions annexed to reinstatement of lapsed policy have been waived. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

14. INSURANCE. f ; 
If, at time of retention of money tendered in payment of past-due premium, 

it appears that insurer still intended to require performance of other conditions 

annexed to reinstatement of lapsed policy, there is no waiver. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

15. INSURANCE. , _ 

If insurer retains money tendered for past-due premium under such circum- 
stances that insured was deceived to his injury, insurer will be estopped from 
denying that there was waiver of other conditions for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

16. INSURANCE. ; : had 
Evidence established that at time of insured’s death policy had lapsed and a 

automatically converted into paid-up term insurance without double indemnity. 
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The life policy contained a double indemnity clause, and also provided 
that, if insured did not choose between three options within three months 
after default, the option for extended term insurance without double 
indemnity would take effect; and the evidence disclosed that insurer wrote 
insured stating that policy had lapsed; that to secure reinstatement he 
would be required to complete the attached statement of health and return 
that, together with sufficient sum of money in addition to which earned 
dividend would cover installments due on premium; that insured knew 
that mere payment of premium was not sufficient; that insurer, on receipt 
of insured’s check, wrote him acknowledging his remittance as tender 
only, an then informed him that he must complete and return statement 
of continued good health in order that restoration of policy could even be 
considered. 

(For other cases, see Insurance, Dec. Dig: § 370.) 

17. INSURANCE. 

Insurer’s conduct in retaining insured’s premium check until after insured’s 
death held not as matter of law either waiver of condition requiring health 
certificate for reinstatement of lapsed policy or estoppel from denying waiver 
thereof under circumstances. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

18. INSURANCE. 

That insured was in good health at time of death held not to entitle bene- 
ficiary to recovery as if policy had been reinstated.’ 

This was so, since insured had faiied to furnish certificate of good 
health required by insurer, for reinstatement of policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Superior Court, Maricopa County; J. C. Niles, Judge. 

Suit by Nellye A. Pettid against the Equitable Life Assurance Society of 

> United States, a corporation. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions. 

\rmstrong, Kramer, Morrison & Roche, of Phoenix, for appellant. 

Hayes, Stanford, Walton, Allee & Williams, of Phoenix, for appellee. 

Lock woop, i: 

This is an action by Nellye A. Pettid, hereinafter called plaintiff, against the 
Equitable Life Assurance Society of the United States, a corporation, hereinafter 
called the defendant, to recover on a certain life income insurance policy issued 
by defendant, as insurer, upon the life of Michael John Pettid, hereinafter called 
the insured, and in favor of plaintiff as beneficiary. 

_ The policy is dated August 7, 1920, and orginally provided for the payment 
of a premium of $910.10 on July 21st of each year, which included a premium 
of $24 for double indemnity, as hereinafter discussed, and also of $35.50 for 
total and permanent disability features, with which last we are not concerned. 


_ At the request of the insured, the mode of payment was changed to quarterly 
installments of $241.20 each, payable on July 21st, October 21st, January 21st, and 
April 21st of each year. The policy provided that, upon the death of the insured, 
there should be paid to the plaintiff by the defendant a monthly income of $100 
for twenty years, and as long thereafter as the beneficiary should live, but, if 
she died before the payments had been made for the twenty years, the income 
should not terminate, but be paid to the beneficiary’s executors and administra- 
tors until the completion of the twenty year period. 

It also contained certain special features as the result of which this litiga- 
tion arose. We quote these provisions from the policy as follows: 

“Upon due proof that the death of the insured occurred in consequence of 
bodily injury effected solely through external, violent and accidental means, * * * 
the Society will pay instead of the face amount of this policy, double that amount, 
making a monthly income of two hundred dollars, provided all premiums have 
been luly paid and this policy is then in full force and effect. * * *” 

ed Proportion of. divisible surplus accruing upon this policy shall be asccr- 
tained annually. 3eginning at the end of the second insurance year, and on 
each anniversary thereafter such surplus as shall have been apportioned by the 
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Society to this policy shall at the option of the Insured (or assignee if any), 
be either—l. Paid in cash; or, 2. Applied toward the payment of premiums; or, 
3. Applied to the purchase of paid-up Additional Insurance (without double 
indemnity or total and permanent disability benefits); or, 4. Left to accumulate 
at 3% interest, compounded annually. If a higher average annual rate is earned, 
this may be increased by an interest dividend as determined and apportioned by 
the Society. Such accumulations will be payable upon the maturity of this policy 
or on any anniversary of its register date. 

“Unless the insured (or the assignee if any) shall elect one of the foregoing 
options within three months after the mailing by the Society of a written notice 
requiring such election, the dividend shall be applied to the purchase of paid-up 
Additional Insurance (Option 3). * * * ” 

“This policy is based upon the payment of the premiums annually; but 
premiums may be paid subject to the Society’s written approval, in semi-annual 
or quarterly installments at the Society’s adopted rates for fractional premiums. 
* * * A grace of thirty-one days, subject to an interest charge at the rate of 
5% per annum, will be granted for the payment of every premium after the first, 
during which period the insurance hereunder shall continue in force. * * * Except 
as herein expressly provided, the payment of any premium or installment thereof 
shall not maintain this policy in force beyond the date when the succeeding 
premium or installment thereof becomes payable. * * * If this policy shall lapse 
in consequence of the non-payment of any premium when due, it may be rein- 
stated at any time upon the production of evidence of insurability satisfactory 
to the Society, and the payment of all overdue premiums, with interest at 5% 
per annum. * * * ” 

“After three full years’ premiums have been paid hereon, upon any subsequent 
default in the payment of any premium or installment thereof, and within three 
months after such default, this policy may be surrendered by the Insured (or 
assignee of any) who may elect one of the following options: 

“(a) To receive the Cash Surrender Value of this policy; or 

“(b) To purchase non-participating paid-up life insurance payable in a single 
sum upon receipt of due proof of death of the insured, but without double indem- 
nity or total and permanent disability benefits; or 


“(c) To continue the insurance for the Income as originally provided (and 
any outstanding dividend additions) as paid-up extended term insurance for the 
period shown in the above table, or for such further period as the dividend addi- 
tions (if any) will purchase, but without future participation, or right to loans, or 
double indemnity or total or permanent disability benefits. The Income payable if 
this policy is thus extended is limited to twenty years, plus any additional Income 
provided by additional Reserve as explained below. 


“In the event of default in the payment of any premium or installment thereof 
after this policy has been in force three full years, if the Insured (or assignee if 
any) does not select one of said options within three months of such default, the 
insurance shall be continued as provided under Option (c). * * * 


“Agents are not authorized to modify, or in event of lapse to reinstate this 
policy, or to extend the time for payment of any premium or installment thereof. 


The insured failed to pay when due, or within the grace period thereafter, 
the premium installments due on January 21 and April 21, 1922, and the policy 
lapsed. It was afterwards reinstated upon the insured paying the two delinquent 
installments and undergoing a medical examination which was reported on the 
usual form used by defendant for that purpose, which form, not only includes 
details as to the personal health of the insured, but a number of other matters 
bearing upon his insurability. After such requirements were met by the insured, 
the policy was reinstated as of June 2, 1922. He also failed to pay the April 21, 
1925, installment, and was required, as a condition preliminary to reinstatement, 
to make an application certifying himself to be in good health. He also failed to 
pay the January 21, 1926, installment, and was required again to furnish the 
medical examination certificate above referred to. All premiums due on the pol- 
icy up to July 21, 1930, were paid either on time or else were accepted by the 
company on reinstatement, as above set forth, and on June 14, 1930, the usual no- 
tice of installment due July 21st of that year was mailed to defendant, together 
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with a notice of an accrued dividend of $229.77. This premium was not paid on 
or before its due date, so the cashier of defendant's local office at Phoenix, Ariz., 
mailed to the insured between August 12th and 14th a notice that August 21st 
was the last day of grace for payment. The insured disregarded all of these no- 
tices, and the premium was not paid within the period of grace provided by the 
terms of the policy, as above, and therefore by thdse terms automatically lapsed. 
On August 29th the local cashier mailed to the insured the following letter: 
“Dear Mr. Pettid: 
“Re: Policy No. 2646 607 

“According to our records the quarterly premium due July 21 under your 
above policy has not been paid, and your contract has been permitted to lapse. 
Your previous remittances have always been very prompt, and we feel sure that 
you will wish to apply for reinstatement at an early date. 

“We shall be glad to consider restoring the policy to a premium paying basis 
if you will one the enclosed statement of health and return it with your re- 
mittance of $241.20 to cover the premium. Your current dividend lacks only 
$11.43 of being sufficient to cover this entire premium, and if you wish to use it 
in this manner, please sign the enclosed forms and return them with a check for 
$11.43. 

“In case it is not convenient for you to make any cash outlay, please get in 
touch with us promptly, as we are sure that some arrangement can be worked 
out for assisting you. May we hear from you at your first convenience concern- 
ing this matter? 

“Yours very truly, 
“J. L. Beesley, Cashier 
“By: J. L. Beesley.” 
—and inclosed with the letter was a form of request for reinstatement which in- 
cluded a weriyer of good health by the insured, and another copy of the divi- 
dend notice of $229.77. 

On September 9th, 1930 the cashier received through the mails a check signed 
by the insured for $11.43 and the unsigned dividend notice above referred to. 
These were attached to the letter of August 29th which had been forwarded to 
the insured, but no statement of health or formal application for insurance ac- 
companied them, nor was one ever received by defendant. On receipt of the 
check and the unsigned dividend notice, the cashier on the same day wrote and 
mailed to plaintiff the following letter: 

“Dear Mr. Pettid. 

“Re: Policy No. 2646 607 

“Our attached temporary receipt will acknowledge your remittance of $11.43 
tendered to supplement your dividend for the quarterly deposit which is slightly 
overdue under your above life income contract. 

“As the grace period for the premiums has expired, you should complete and 
return the attached personal statement of continued good health in order that 
restoration could be considered. For your convenience in returning the neces- 
sary form to us, we attach our self-addressed stamped envelope and shall very 
much appreciate your prompt attention in the matter. 

“Yours very truly, 
“J. L. Beesley, Cashier 
“By J. L. Beesley.” 
—and enclosed therewith a receipt in the following language : 


“Equitable Life Assurance Society of the United States, 
393 Seventh Avenue, New York City 


“Receipt No. 404777 
“Agency at Phoenix, Az., Sept. 1930. 
“Received from Michael J. Pettid Eleven 43/100 dollars ($11.43) offered for 
propo wo restoration Pol. #2646607. 

Said sum is received only for transmission to the Home Office of the Society 
in Ney York for the account of the depositor, and the Society is in no way com- 
mitted thereby to the acceptance thereof for the purpose offered nor to any 
action in the premises, and nothing herein or connected with the receipt of said 
sum shall be held to waive any default in payment of any premium, interest or 
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other sum due, or to extend the time for payment of any premium, interest or 
other sum, or in any manner to affect the rights of the Society under any policy 
or contract of insurance or otherwise. If the said amount be not accepted by 
the Society for the purpose offered it will be returned to the depositor upon de- 
mand. : 
“J. L. Beesley, Cashier.” 

This letter was found opened upon the desk of the insured, after his death, 
by his daughter, but there is no evidence as to by whom it had been opened or 
whether or not the insured had ever read it. 


After sending this letter of September 9th, the check for $11.43 was duly de- 
posited by the defendant in its account, and shortly after the death of the in- 
sured the amount was tendered to his executrix, who refused to accept it. 


On September 13th the insured was seriously injured in an automobile acci- 
dent as a result of which injury he died on September 15th. There is no dispute 
that his death was the result of accidental means, as set forth in the provision 
of the policy in regard to double indemnity, so that, if, at the time of such death, 
the policy was in force, as originally written, the plaintiff would be entitled to 
receive the double indemnity income set forth in such provision. 

Proof of death of the insured was submitted, and the defendant denied that 
the policy was in force and effect, except as to the paid-up extended term insur- 
ance without double indemnity, under option (c), as quoted above. After con- 
siderable discussion plaintiff accepted an income of $103.32 per month, which was 
thereafter duly paid her, but it was stipulated that this was done without any 
waiver of her claim for double indemnity benefits. 

Plaintiff then instituted this action to enforce payment and settlement under 
the policy as though it had never lapsed. Defendant answered, setting up the 
lapse of the policy for nonpayment of the premium. A jury was impaneled to 
try the case, and at the close of the evidence defendant moved for a directed ver- 
dict. Plaintiff, on the other hand, moved to withdraw the case from the jury's 
consideration, and for the court to render judgment for the plaintiff on the 
ground that there were no controverted issues of fact. This was done, and, af- 
ter the usual motion for new trial was overruled, this appeal was perfected. 

There are some ten assignments of error, five of which go to the evidence, 
and two to the conduct of the court in withdrawing the case from the consider- 
ation of the jury. We think we need not consider these assignments, as the 
case, in our opinion, can and should be disposed of by a determination as to 
whether, from the undisputed facts, as a matter of law, at the time of the death 
of the insured, the policy had lapsed and had never been reinstated, but had been 
automatically converted into paid-up term insurance in accordance with the pro- 
visions of option (c) above set forth. 

[1-6] There are certain general principles which we must keep in mind in 
determining this question, as well as the more special ones to which we shall re- 
fer hereafter. These general provisions are: (1) An insurance policy is a con- 
tract, and in an action based thereon the terms of the policy must govern. The 
court cannot write a new contract for the parties in accordance with its idea of 
what the original one should have been. Standard Life & Accident Ins. Co. v. 
Ward, 65 Ark. 295, 45 S. W. 1065; Brown v. Conn. Fire Ins. Co., 52 Okl. 392, 
153 P. 173. (2) In construing an insurance contract, where there is any ambig- 
uity, or more than one possible construction of the provisions thereof, it is to be 
construed most strongly against the insurer and in favor of the insured. United 
States Fidelity, etc., Co. v. California-Arizona Co., 21 Ariz. 172, 186 P. 502; 32 
C. J. 1152. (c) But, where the provisions of the contract are plain and unam- 
biguous upon their face, they must be applied as written, and the court will not 
pervert or do violence to the language used, or expand it beyond its plain and 
ordinary meaning or add something to the contract which the parties have not 
put there. Treloar v. Keil & Hammon, 36 Cal. App. 159, 171 P. 823; Green v. Na- 
tional Casualty Co., 87 Wash. 237, 151 P. 509. And the rule that the policy 1s 
construed most strongly against the insurer applies only to the language of the 
contract ‘and not to the facts of the case. Hardenbergh v. Employers’ Liability 
Assurance Corp., 80 Misc. Rep. 522, 141 N. Y. S. 502. ‘ 

With these fundamental rules to guide us, let us consider the terms of the 
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contract. On July 21, 1930, a premium in the sum of $241.20 was due. | Unless 
this premium was paid on or before August 21st the policy by its explicit terms 
automatically lapsed. There is and can be no contention that it was paid within 
that time, and it therefore follows that on the 22d day of August the policy was 
no longer in full force and effect according to its original terms. What, then, 
were the legal relations of the parties? From the terms of the policy above set 
forth, unless it was reinstated, the insured had three options. He could either 
receive the cash surrender value of the policy, amounting at that time to some 
$600; he could purchase nonparticipating paid-up life insurance payable in a 
single sum without double indemnity; or he could continue the insurance as paid- 
up extended term insurance for some nine years, but again without any double 
indemnity. If the insured did not choose between these three options within 
three months of the default, option (c) for extended term insurance automatically 
took effect. No choice was ever made by the insured between these options. 

[7] We consider, then, whether the policy, under the admitted facts, was as a 
matter of law reinstated. This depends upon what was required to so reinstate it. 
The policy itself explicity states those requirements as (a) the production of evi- 
dence of insurability satisfactory to the society; and (b) the payment of all 
overdue premiums with interest at 5 per cent. per annum. Unless and until 
these two things were done, there could be no reinstatement. The uncontradicted 
evidence is that defendant had on hand at all times the sum of $229.70 belonging 
to the insured which the latter could apply upon his premium if he so desired, 
and, indeed, it was the duty of the insurer, if such sum would have paid a pre- 
mium installment due, to make such application rather than to allow the policy 
to lapse. Union Cent. L. Ins. Co. v. Caldwell, 68 Ark. 505, 58 S. W. 355; Mc- 
Naughton v. Des Moines Life Ins. Co., 140 Wis. 214, 122 N. W. 764; Fogg v. 
Morris Plan Ins. Soc., 115 Mise. Rep. 491, 188 N. Y. S. 867. 

[8] On the other hand, an insurer is not required or even permitted under 
the law to accept a partial payment of a premium installment, for so doing would 
be to show special favors to one policyholder as against another. Terry v. State 
Mut. Life Ins. Co., 99 S. C. 1, 72 S. E. 498; MacDonald v. Calkins, 31 Ariz. 161, 
251 P. 458; section 1843, R. C. 1928. 

(9, 10] It was therefore necessary, in order that the premium be paid, that 
the insured pay to the defendant the additional sum of $11.43. This he tendered 
through his check, which was received by defendant on September 9th. But the 
mere payment of the premium was not of itself sufficient to reinstate the policy. 
It was also necessary that the insured produce evidence of insurability satisfactory 
to defendant. There is no evidence whatever that the insured ever complied with 
this provision, and, since the burden was upon him to do so, we must presume, 
as a matter of law, that he did not. 

If nothing further appears, it necessarily follows that the policy was never 
reinstated. It is urged, however, by plaintiff, and this is after all the vital ques- 
tion in the case, that defendant had waived the evidence of insurability, and, hav- 
ing received and retained the delinquent premium before the death of the insured, 
it was estopped from» contending that the policy was not reinstated. 


[11] That an insurance company may waive any of the requirements for re- 
instatement cannot be questioned. Life, etc., Ins. Co. v. Eubanks, 19 Ala. App. 
36, 94 So. 198; Farmers’, etc., Mut. Life Ass’n v. Mason, 65 Ind. App. 66, 116 N. 
E. 852: Carr v. Prudential Ins. Co., 115 App. Div. 755, 101 N. Y. S. 158. 


But even to reinstate a lapsed policy the courts cannot disregard the facts in 
a case. If it appears plainly, distinctly, and without equivocation, that there was 
no waiver of the conditions required by the policy for a reinstatement, or no 
estoppel arising from the conduct of the insurer, the courts cannot supply what 
is lacking in the evidence. 

Let us consider the facts of the case bearing on the issue of reinstatement. 
As we have said, the policy nad unquestionably lapsed by the 22d day of August. 
On August 29th the defendant wrote the insured stating specifically that it had 
so lapsed. In this letter, however, it also stated that it would consider reinstating 
the policy and set forth explicitly what it was necessary for the insured to do to 
secure a consideration of such reinstatement. These things were to complete the 
Statement of health, which was inclosed to him, and return that together with a 
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check for $11.43. There can be no possible contention that he did not understand 
the situation, for three times previously he had allowed his policy to lapse and 
had had it reinstated, once through his own statement of health and twice 
through medical examination. He knew that a mere payment of the premium 
was not sufficient. But it is urged the defendant waived the statement of 
health by accepting the $11.43. The evidence shows that it wrote the insured 
immediately on receipt of the check acknowledging his remittance as a tender 
only, and then informed him that he must complete and return the statement of 
continued good health in order that restoration could even be considered. Not 
only this, but the receipt stated specifically that the money was only received for 
transmission to the home office for the account of the insured, and that it should 
not be held to waive any default in the payment of premium, and would be re- 
turned to the depositor upon demand if the company did not finally accept it. 
Since, in order that a waiver exist, it is necessary that there is an intent to 
waive the right, to hold that on this evidence that defendant intended not to re- 
quire the statement is too absurd for consideration. 


There have been many cases where the effect of the retention of a delinquent 
premium tendered after a policy has lapsed has been considered, and the author- 
ities are on their face in apparent conflict. We think, however, the conflict is 
more apparent than real. It is obvious by an examination of the cases that 
many courts use the term “waiver,” when what they really mean is “estoppel,” a 
very different thing, and one governed by entirely different principles. 

[12] In waiver, the essential element is an actual intent to abandon or sur- 
render a right, while in estoppel such intent is immaterial, the necessary condi- 
tion being the deception to his injury of the other party by the conduct of the 
one estopped. 

In the majority of the cases cited by both parties, it is evident the real issue 
was one of estoppel and not of waiver, and the decision in the particular case 
was based on whether the facts showed the necessary conditions of an estoppel. 
So considered, there is little, if any, conflict in the law actually applied in the 
different cases, the result being reached rather on the facts. 

[13-15] The rule of law which is apparently at the bottom of almost all of 
the decisions, both those upholding as well as denying the reinstatement, may be 
stated as follows: When an insurance company retains money tendered it in pay- 
ment of a past-due premium, it will be presumed, in the absence of an affirmative 
showing to the contrary, that all other conditions annexed to a reinstatement of 
a lapsed policy have been waived. But if, at the time of the retention of the pre- 
muum, it appears from the evidence that the company still intended to require a 
performance of those other conditions, there is no waiver. On the other hand, 
if it retains the tendered premium under such circumstances that it may reason- 
ably be said the insured was deceived to his injury by such retention, the com- 
pany will be estopped from denying that there was a waiver of the other condi- 
tions, though the evidence also shows that as a matter of fact none actually ex- 
isted. 


It would extend this opinion to unnecessary lengths to analyze and differen- 
tiate herein the cases cited by the respective parties, such as Equitable Life As- 
surance Soc. of New York vy. Brewer, 225 Ky. 472, 9 S.W.(2d) 206; Business 
Men’s Assurance Co. v. Richardson, 234 Ky. 838, 29 S.W.(2d) 563; Rasmusen v. 
New York Life Ins. Co., 91 Wis. 81, 64 N. W. 301; Gould vy. Equitable Life Assur- 
ance Society, 231 N. Y. 208, 131 N. E. 892; Crook v. New York Life Ins. Co., 112 
Md. 268, 75 A. 388; Fidelity Mutual Life Ins. Co. v. Price, 117 Ky. 25, 77 S. W. 
384; Citizens’ National Life Ins. Co. v. Egner, 167 Ky. 476, 180 S. W. 778; Re- 
liance Life Ins. Co. v. Wolverton, 88 Colo. 353, 296 P. 793; Loftis v. Pacific Mu- 
tual Life Ins. Co. of Calif., 38 Utah, 532, 114 P. 134; Millard v. Supreme Council, 
81 Cal. 340, 22 P. 864; Lagrow v. Head Camp, 75 Colo. 466, 226 P. 1086; Kansas 
City Life Ins. Co. v. Phillips, 31 Ariz. 122, 250 P. 882; Pickens v. Security Co., 
117 Kan. 475, 231 P. 1016, 40 A. L. R. 654; Davis v. New York Life Ins. Co. (Cc 
C. A.) 47 F.(2d) 1051; Nielsen v. Providence Savings Assurance Society, 6 Cal. 
Unrep. Cas. 804, 66 P. 663, and many others. We have examined them all and 
are satisfied the real rule applied in practically every case is that stated by us, 
the result varying with the facts of the particular case. 
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[16, 17] On both reason and authority we think that, under the facts of this 
particular case, the policy in question had lapsed and had not been reinstated be- 
fore the death of the insured, for the reason that the latter had failed to comply 
with the provisions for reinstatement set forth in the policy and demanded by 
the insurer in its letter of August 29th, and that the conduct of the latter in re- 
taining the check for $11.43 until after the death of the insured, under the cir- 
cumstances of this particular case, was in no manner, as a matter of fact or law, 
either a waiver of the condition in regard to the health certificate, or an estoppel 
from denying a waiver. 

[18] It is urged by plaintiff, and apparently the trial court gave some weight 
to her contention, that, since there was evidence in the record showing that the 
insured was in good health at the time of his death, the furnishing of the cer- 
tificate of health was immaterial. The answer is that the condition of the policy 
in regard to reinstatement was not merely that insured should be in good health, 
but that, as a condition precedent to reinstatement, he should furnish evidence, 
not merely of good health, but of insurability to the satisfaction of defendant, a 
matter involving other elements than personal good health. 

Since, in our opinion, the policy in question was automatically lapsed for non- 
payment of premium on the 2lst day of August, and was never reinstated there- 
after, and since by its eXpress terms the result of such lapse in the absence of an 
election to the contrary by the insured was to convert the policy into a paid-up 
term policy, without any double indemnity, and to apply the accrued dividend to 
the purchasing of additional paid-up term insurance, we hold that the trial court 
should have granted defendant’s motion for an instructed verdict, and that it 
erred in rendering judgment for plaintiff. We need not consider the technical 
question of the method of procedure followed in the lower court, as the final re- 
sult must be the same in any case. The judgment of the superior court of Mari- 
copa county is reversed and remanded, with instructions to render judgment in 
favor of the defendant. 

McAlister, C. J., and Ross, J., concur. 


YOUNG v. NORTHWESTERN MUT. LIFE INS. CO. OF MILWAUKEE, 
WIS. No. 3178. 
Supreme Court of Arizona. June 13, 1932. 


12 Pacific Reporter (2d) 285. 
1, INSURANCE. 


Both parties to insurance contract are bound by terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 
2. INSURANCE. 

Courts in interpreting insurance contract cannot vary it. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 

Insurance policy must comply with laws of state. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 
4. INSURANCE. 

Any ambiguity in insurance policy should be construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. 

Insurance policy will not be considered forfeited for nonpayment of premium, 
or otherwise, unless reasonable construction of its terms so provides. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
6. INSURANCE. 

Purpose of statute providing life insurance premiums except first shall be 
a? in advance held to prevent insurance not paid for (Civ. Code 1913, par. 

53). 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 
7. INSURANCE. 

Life insurance policy with annual premium payable quarterly held forfeited 
under provision of policy by failure to pay quarterly premium when due, notwith- 
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standing provision to deduct from face of policy unpaid installments on yearly 
premium in case of insured’s death before payment of whole. 


(For other cases, see Insurance, Dec. Dig. § 349[2].) 


Appeal from Superior Court, Pima County; Albert M. Sames, Judge. 

Suit by Josephine §. A. Young against the Northwestern Mutual Life In- 
surance Company of Milwaukee, Wisconsin. From the judgment for defendant, 
plaintiff appeals. 

Affirmed. 

Louis G. Hummel, of Tucson, for appellant. 

Kingan, Darnell & Nave, of Tucson, for appellee. 

Lockwoop, J. 

Josephine S. A. Young, hereinafter cailed plaintiff, brought suit against the 
Northwestern Mutual Life Insurance Company of Milwaukee, Wis., a corporation, 
hereinafter called defendant, to recover upon a certian insurance policy issued by 
defendant on the life of Mannierre E. Young, hereinafter called deceased. 

Defendant answered, admitting the execution of the policy, but alleging in 
substance that the same had lapsed by reason of the failure of the deceased, or 
any person for him, to pay certain installments of the premium due thereon. It 
was admitted by plaintiff that the installments in question were not paid, and 
when the case came on for trial defendant moved for judgment upon the plead- 
ings. The motion was granted and judgment ordered in favor of defendant, from 
which judgment this appeal was taken. 

The facts shown by the pleadings are as follows: On February 20, 1928, de- 
fendant issued the policy in question upon the life of deceased. Said policy con- 
tained, among other matters, the following provisions, which are the only ones 
necessary for us to consider in determining this appeal: “In consideration of the 
payment of one hundred and thirty-eight dollars, the receipt of which is hereby 
acknowledged, and of the payment of a like sum on or before the 20th day of 
February, May, August and November in every year for five years from the date 
of this Policy or until the prior death of Mannierre E. Young * * * , the 
Northwestern Mutual Life Insurance Company * * * promises to pay * * * 
the sum of Thirty Thousand Dollars, less any unpaid premium or premiums to 
the end of the current policy year to his wife Josephine S. A. Young * * 
This policy is issued by the Company and accepted by the parties in interest om 
ject to the provisions stated on the consecutively numbered pages hereof which 
are hereby made a part of this contract. * * * The Insurance under this 
policy is based upon annual premiums, but payment may be made in semi-annual 
or quarterly installments at the published rates now in use by the Company. Change 
may be made upon any anniversary of the date hereof. Upon default in the pay- 
ment of anv premium this Policy shall cease and determine except as hereinafter 
provided. Grace of 31 days, during which time the insurance will remain in full 
force, shall be allowed for the payment of every premium except the first. 
* * *” (Italics ours.) Deceased paid defendant the sum of $138 on the 20th 
day of February, 1928, and the same amount on the 20th day of May of that 
year, but made no other or further payments. He died on the 30th day of October 
at Las Vegas, N. M. 

It is the contention of plaintiff that under the terms of this policy and the 
facts, as above set forth, the payment by deceased of the first installment of 
$138, on February 20th, placed the policy in force for the full term of one year 
from the date of such payment even though deceased made no further payments 
thereon during that period, and that the only right of defendant, in case deceased 
died within the year without further payments, was to deduct from the face of 
the policy the balance of the premium due for the first year. 


It is the position of defendant, on the other hand, that the policy lapsed auto- 
matically 31 days after the failure of deceased to pay any of the installments due 
on the 20th days of February, May, August, and November. 


[1-5] In support of her contention plaintiff states some twelve general pro- 
positions of law, to most of which no exception can be taken. It is doubtless true 
that both parties are bound by the terms of the contract, and that the courts in 
interpreting it can neither add to nor take anything away from it; that the p ilicy 


+ 


must comply with the laws of Arizona, and that any ambiguity therein is to be 
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construed against the insurer; and that a policy will not be considered forfeited 
for nonpayment of premium, or otherwise, unless a reasonable construction of 
its terms so provides. There is no doubt that all these are true as abstract pro- 
positions of law, and defendant so admits, but insists that the terms of the policy 
in question show clearly, when interpreted in accordance with these very pro- 
positions, that it has automatically lapsed long before the death of the insured. 

[6] The first specific point made by defendant is that under the provisions of 
paragraph 3453, R. S. A. 1913, which was in force when the policy was issued, it 
was necessary that all premiums after the first should be payable in advance. This 
is undoubtedly the law, but we see nothing in the policy or the facts as above 
set forth indicating any breach of this statute. The statute does not provide that 
all premiums must be annual ones or paid annually. We think its intent and pur- 
pose is to prevent the very contingency which plaintiff insists exists; that is, that 
the insured may be protected by insurance for which he had not paid. 

We think the principle applicable to the policy in question is well laid down 
by the Supreme Court of the United States in the cases of New York Life Insur- 
ance Company v. Statham, 93 U. S. 24, 26, 23 L. Ed. 789, and Klein v. New York 
Life Insurance Company, 104 U. S. 88, 90, 26 L. Ed. 662. 

In the first-mentioned case the court said as follows: 

“The non-payment of the premiums in arrears was set up in bar of the 
actions; and the plaintiffs respectively relied on the existence of the war as an 
excuse, offering to deduct the premiums in arrear from the amounts of the 
policies. * * * 

“We agree with the court below, that the contract is not an assurance for a 
single year, with a privilege of renewal from year to year by paying the annual 
premium, but that it is an entire contract of assurance for life, subject to dis- 
continuance and forfeiture for non-payment of any of the stipulated premiums. 
Such is the form of the contract, and such is its character. * * * 

“But whilst this is true, it must be conceded that promptness of payment is 
essential in the business of life insurance. All the calculations of the insurance 
company are based on the hypothesis of prompt payments. They not only cal- 
culate on the receipts of the premiums when due, but on compounding interest 
upon them. It is on this basis that they are enabled to offer assurance at the 
favorable rates they do. Forfeiture for nonpayment is a necessary means of pro- 
tecting themselves from embarrassment. Unless it were enforceable, the business 
would be thrown into utter confusion. It is like the forfeiture of shares in min- 
ing enterprises, and all other hazardous undertakings. ‘There must be power to 
cut off unprofitable members, or the success of the whole scheme is endangered. 
The insured parties are associates in a great scheme. This associated relation 
exists whether the company be a mutual one or not. Each is interested in the 
engagements of all; for out of the coexistence of many risks arises the law of 
average, which underlies the whole business. An essential feature of this scheme 
is the mathematical calculations referred to, on which the premiums and amounts 
assured are based. And these calculations, again, are based on the assumption of 
average mortality, and of prompt payments and compound interest thereon. De- 
linquency cannot be tolerated nor redeemed, except at the option of the company. 
This has always been the understanding and the practice in this department of 
business. Some companies, it is true, accord a grace of thirty days, or other fixed 
period, within which the premium in arrear may be paid, on certain conditions of 
continued good health, etc. But this is a matter of stipulation, or of discretion, on 


the part of the particular company. When no stipulation exists, it is the general 
understanding that time is material, and that the forfeiture is absolute if the 
premium be not paid. The extraordinary and even desperate efforts sometimes 


made, when an insured person is in extremis, to meet a premium coming due, 
demonstrates the common view of this matter. 

‘The case, therefore, is one in which time is material and of the essence of 
the contract. Non-payment at the day involves absolute forfeiture, if such be the 
terms of the contract, as is the case here. Courts cannot with safety vary the 
Stpulation of the parties by introducing equities for the relief of the insured 
against their own negligence. * * *” — 

- ae second case cited the premium was based on an annual figure, as in 
© policy in the present case, but was to be paid in semi-annual installments. The 
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first semi-annual installment was paid in a certain policy year, but the second was 
due and unpaid at the death of the insured. It was urged, as here, that the unpaid 
installment should be deducted from the face of the policy. The court stated as 
follows: 

“A life insurance policy usually stipulates, first, for the payment of pre. 
miums; second, for their payment on a day certain; and, third, for the forfeiture 
of the policy in default of punctual payment. Such are the provisions of the 
policy which is the basis of this suit. 

“Each of these provisions stands on precisely the same footing. If the pay- 
ment of the premiums, and their payment on the day they fall due, are of the 
essence of contract, so is the stipulation for the release of the company from 
liability in default of punctual payment. No compensation can be made a life 
insurance company for the general want of punctuality on the part of its patrons, 
x ok Ok 

“If the assured can neglect payment at maturity and yet suffer no loss or 
forfeiture, premiums will not be punctually paid. The companies must have some 
efficient means of enforcing punctuality. Hence their contracts usually provide for 
the forfeiture of the policy upon default of prompt payment of the premiums. 
If they are not allowed to enforce this forfeiture they are deprived of the means 
which they have reserved by their contract of compelling the parties insured to 
meet their engagements. The provision, therefore, for the release of the company 
from liability on a failure of the insured to pay the premiums when due is of the 
very essence and substance of the contract of life insurance. To hold the com- 
pany to its promise to pay the insurance, notwithstanding the default of the 
assured in making punctual payment of the premiums, is to destroy the very sub- 
stance of the contract. This a court of equity cannot do. Wheeler v. Ins. Co, 8 
N. Y. 543 [37 Am. Rep. 594]. See also the opinion of Judge Gholson in Robert 
v. Ins. Co., 1 Disney (Ohio) 355. 

“It might as well undertake to release the assured from the payment of pre- 
miums altogether as to relieve him from forfeiture of his policy in default of 
punctual payment. The company is as much entitled to the benefit of one stipu- 
lation as the other, because both are necessary to enable it to keep its own obliga- 
tions. 

“In a contract of life insurance the insurer and assured both take risks. The 
insurance company is bound to pay the entire insurance money, even though the 
party whose life is insured dies the day after the execution of the policy, and after 
the payment of but a single premium. 

“The assured assumes the risk of paying premiums during the life on which 
the insurance is taken, even though their aggregate amount should exceed the in- 
surance money. He [the assured] also takes the risk of the forfeiture of his 
policy if the premiums are not paid on the day they fall due. * * *” 

These cases have been cited repeatedly and almost invariably followed. 

Counsel for plaintiff apparently relies almost entirely upon four cases: Bol- 
ton v. Standard Life Ins. Co., 219 Ill. App. 177; Southland Life Ins. Co. v. 
Hopkins (Tex. Civ. App.) 219 S. W. 254; Friend v. Southern States Life Ins. 
Co., 58 Okl. 448, 160 P. 457, 458, L. R. A. 1917B, 208; Haas v. Mutual Life Ins. 
Co. of New York, 84 Neb. 682, 121 N. W. 996, 26 L. R. A. (N. S.) 747, 19 Ann. 
Cas. 58. On examining these cases, however, it will be found that in none of the 
policies was there a provision expressly setting up that upon default of the pay- 
ment of any premium the policy should cease and determine, a stipulation very 
different from that in the policy in the present case. 

[7] Much is made by plaintiff of the provision in the present policy to the 
effect that in case of the death of the insured before the payment of all the m- 
stallments due in any premium year, the unpaid installments shall be deducted 
from the face of the policy. We think the true meaning of this provision 1s well 
set forth in the case of Thompson v. Fidelity Mut. Life Ins. Co. 116 Tenn. 55/, 
92 S. W. 1098, 1103, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 823: “The 
privilege of paying the annual premium in quarterly installments was evidently 
for the convenience of the insured. Ordinarily, these premiums are payable as 4 
whole in advance for the term of one year. The failure to pay the whole of the 
premium in such a case works a forfeiture in the event that it is so provided. 
In this instance the result is the same, upon the failure of the insured to meet 
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his quarterly payments when due. At the end of any quarter there is no obliga- 
tion imposed upon the insured to pay the next succeeding quarter; his failure to 
pay works a forfeiture of his contract, but the company cannot compel him to 
pay the remaining installments. In the event of the death of the insured, before the 
end of the first quarter, or any succeeding quarter, if he has paid his premiums 
when due, his representatives are entitled to collect his insurance. In the absence 
of any provision permitting the company to deduct from the face value the re- 
maining installments for the year, the insured would receive the face value of the 
policy, having paid one-fourth, two-fourths, etc., as the case may be, of the annual 
premium. In order to avoid this, the company said to the insured, ‘You pay your 
premium in installments; if you meet those installments regularly when due and 
die before all of the installments have become due, we will pay the face value of 
the policy,’ ‘less any unpaid portion of the yearly payments.’ In other words, the 
company reserves the right to deduct the dues for the current year accruing but 
not due. Thus, in the event of a loss, while the contract is in force, to preserve 
to itself the right to collect the unpaid portion of the annual premium. In the 
case of a default in the payment of any installment when due, the policy is no 
longer an existing contract, and the insurer has no right to collect the remaining 
installments.” 

See, also, McConnell v. Provident Savings Life Assur. Soc. (C. C. A.) 92 
F. 769, Insurance Co. v. Sheridan, 8 H. L. Cas. 745, and Howard v. Continental 
Insurance Co., 48 Cal. 229. 

We are of the opinion, both upon reason and authority, that where, as in the 
present case, the policy provides that it shall automatically lapse for the failure to 
pay the premium when due, and that when, although the premium is calculated on 
an annual basis, for the convenience of the insured the insurer has allowed the 
former to pay it in installments, the failure to pay any of the installments when 
due has the effect of lapsing the policy. 

The judgment of the superior court of Pima county is affirmed. 

McAlister, C. J., and Ross, J., concur. 


MISSOURI STATE LIFE INS. CO. v. ROSS. No. 236. 
Supreme Court of Arkansas. April 4, 1932. 
Rehearing Denied May 2, 1932. 

48 Southwestern Reporter .-(2d) 220. 


1. INSURANCE. 


Parties’ construction of insurance contract held entitled to great weight in 
determining correct interpretation thereof. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Insured’s failure to object to insurer’s application of “automatic premium 
loan” to payment of premiums constituted acquiescence in insurer’s acts, and such 
acquiescence was binding on beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. INSURANCE. 

_Insured’s failure to object to correctness of insurer’s notification of lapse of 
policy constituted acquiescence in forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

4. INSURANCE. 

Seneficiary stands in insured’s shoes and is bound by policy issued. 

J (For other cases, see Insurance, Dec. Dig. § 156[1].) 
5, INSURANCE. 

Where insured acquiesced in application of “automatic premium loan” to pay- 
ment of premiums, beneficiary could not contend that cash surrender value should 
os been used in such manner as to continue policy in force until after insured’s 
death. E 
(For other cases, see Insurance, Dec. Dig. § 367[1].) 


Appeal from Circuit Court, Green County; Neil Killough, Judge. 
Action by Essie M. Ross against the Missouri State Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 
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Reversed, and cause dismissed. 

This suit was brought by Essie M. Ross, the appellee and beneficiary in a 
life insurance policy issued by appellant company to Charles L. Ross, her husband 
on October 7, 1919, for $3,000, upon which the insured was required to pay an 
annual premium of $76.53. : 

It was alleged that, while the policy was in full force and effect, the insured 
died on February 8, 1930, that the appellee, beneficiary, demanded payment, ani 
the insurance company on March 1, 1930, denied liability on the ground that the 
policy was not in force at the time of the death of the insured. 


The appellant answered admitting the issuance of the policy in the sum of 
$3,000 on the life of Charles L. Ross, that appellee was named beneficiary therein, 
that the insured was required to pay $76.53 as premium when the policy was issued, 
and thereafter the sum of $39.81 on the 24th days of September and March, re- 
spectively, in order to keep same in force. Denied the policy was in force on 
February 8, 1930, and that the insured had performed the covenants and agree- 
ments required to be performed by him, and denied knowledge and information as 
to the date of the death of the insured. Denied that demand was made for pay- 
ment, and admitted that it denied liability on the ground that the policy was not 
in full force and effect, having expired because of nonpayment of premiums prior 
Post alleged death of the insured. Denied indebtedness in any amount under the 
policy. 

On September 24, 1919, the insured made application to the appellant com- 
pany for insurance in the amount of $5,000 to be issued in two policies, $2,000 
and $3,000 respectively, naming his wife as beneficiary. The application provided 
that the insurance should not take effect until the first premium was paid and the 
policy delivered to and accepted during applicant’s lifetime and while he was in 
good health; and also: “I make application for the automatic premium loan 
privilege.” Two classes of loans were provided for, one cash equal to the amount 
of the cash surrender value, and the other the so-called “automatic premium loan” 
selection, and upon nonpayment of premium for extended insurance. 


The insured was not careful in keeping his premiums paid, the one due Sep- 
tember 24, 1922, was paid by the insured giving a premium loan note due Sep- 
tember 24, 1923, which was charged against the policy as a premium lien. On 
March 24, 1923, the premium was not paid and another premium loan note was 
given due September 24, 1923, for $41.04, the notes maturing on the next anni- 
versary premium date. They were not paid and were charged against the policy 
as a premium lien with a year’s interest. The next premium due September 24, 
1923, was paid, and the premium due on March 24, 1923, was paid by loan. The 
semi-annual premium $38.91 due September 24, 1924, was not paid, which was 
charged against the policy as an “automatic premium loan” under the provision of 
the policy that this could be done provided that there was sufficient surrender 
value in the policy to do so. The premium loan privilege was exercised several 
times under the policy up to and including the premium due September 24, 1927. 
No premiums were paid on the policy during the period from March 24, 194, 
through the premium due September 24, 1927, and the policy was continued in 
force until midnight April 24, 1928, under the “automatic premium loan” pro- 
vision, and did not have sufficient value to secure another “automatic premium 
loan” to cover the semi-annual premium becoming due on March 24, 1923. The 
policy lapsed on March 24, 1923, for failure to pay the premium, and in accord- 
ance with the nonforfeiture provision therein the term was extended to November 
24, 1928, the “automatic premium loan” not being operative because it did not have 
sufficient loan value to cover that premium. On March 24, 1928, the unearned 
interest charged up to September 24, 1923, and a net cash value of $3.73, to- 
gether with unearned interest, carried the policy to November 24, 1928, at which 
time all insured’s interest in the policy expired. The insured died February 
1930. There was no loan value existing under the $2,000 policy, which had expired 
under its last loan extension on March 24, 1926. 

On May 22, 1928, the company wrote Ross that the policy had lapsed for non- 
payment of premium due March 24, 1928, giving the amount of the indebtedness 
against the policy which reduced the nonforfeiture value to continued insurance to 
November 24, 1928, for which time the policy is now held good. This letter was 
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sent to the insured nearly two years before his death and almost six months 
prior to the expiration of the continued insurance granted, and he did nothing 
towards reinstating the policy, and made no objection to the amount of the in- 
debtedness claimed to be due on the policy. He was continually notified by the 
company of his failure to pay premiums, had paid none since March 24, 1924, and 
on a notice that he had not paid the premium due on September 24, 1924, upon 
which there was a loan and interest due, he was invited to use the reverse side 
of the letter for a reply. He did so on November 25, 1924, saying that he wanted 
to drop the $2,000 policy and carry on the $3,000 policy and any value under the 
$2,000 policy he wanted applied on the $3,000 policy. On December 5, 1924, in re- 
sponse to this letter, he was definitely notified that no such arrangement could 
be made as suggested, because the “automatic premium loan” provision had become 
operative, under which the policies had been kept in force to March 24, 1925. 

The insured paid no premium after March 24, 1924, and that premium was 
paid by money borrowed from the company. There was a memorandum on the 
policy from which it appeared that, if, at a certain time, the loan value had been 
used to pay extended insurance, it would have extended the policy and continued 
it in force until a few days after the death of the insured. 

The case was tried without a jury, and from the judgment against it the in- 
surance company has prosecuted this appeal. 

Allen May and J. R. Burcham, both of St. Louis, Mo., and Charles Frierson, 
Jr, and Chas. D. Frierson, both of Jonesboro, for appellant. 

Wm. F. Kirsch, of Paragould, for appellee. 

Kirsy, J. (after stating the facts). 


Appellant insists that the insurance company under the policy and application 

therefor upon default in the payment of premiums without any further written 
request for “automatic premium loan” had the right to charge the delinquent pre- 
miums against the insured as such “automatic premium loans,” and, having done 
so, even if it had no such right without the written request, its action having been 
acquiesced in by the insured, the beneficiary was thereafter precluded from recover- 
ing anything under the lapsed policy upon the theory that, if it had issued extended 
insurance instead of payment of premiums under the “automatic premium loan” 
provision, the policy would have been continued in force until after the death of 
the insured. 
_ [1] The parties both evidently understood and construed the contract alike 
in the application of the “automatic premium loans” to the payment of premiums, 
the insured being regularly notified thereof and making no objections whatever 
to such procedure; and their construction of the contract is entitled to great 
weight in the correct interpretation. Craig v. Golden Rule Life Ins. Co. (Ark.) 
41 S.W.(2d) 769. 

[2-5] The insured paid very few premiums except with the benefit of the 
“automatic premium loan” and was repeatedly notified of the failure to pay such 
premiums and finally of the lapse of the policy almost two years before his death. 
He evidently recognized the correctness of the claims of his failure to pay the 
insurance premiums when due, and the application by the appellant company of 
the “automatic premium loans” to their payment, and made no objection whatever 
at any time to such procedure nor any protest or objection to the correctness of 
the company’s notification of the lapse of the policy on September 24, 1928. 


Certainly this was acquiescence in the application of the “automatic premium 
loans” by the company to keep the insurance in force as well as in the correctness 
of its notification of the forfeiture of the policy because of the failure to pay the 
premiums, and was binding on the beneficiary who must stand in the shoes of the 
imsured and be bound under the terms of the policy issued. 


_ She could not, therefore, upon learning after insured’s death that the applica- 
tion of the cash-surrender value of the policy at a particular time during its life 
to the purchase of extended insurance, instead of its being used for the payment 
ot premiums under the “automatic premium loan” provision, as was done with 
acquiescence of the insured, change the application of the cash surrender value to 
the purchase of extended insurance in order to keep the policy in force beyond 


the date of the insured’s death entitling her to recover thereon. Mass. Mut. Life 
Ins. Co. y, Jones, (C. C. A.) 44 F.(2d) 540. 
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It follows that the court erred in holding otherwise, and must be reversed on 
that account, and, the cause appearing to have been fully developed, it will be 
dismissed. It is so ordered. 

CONNECTICUT GENERAL LIFE INS. CO. v. SPEER, Judge. No. 253, 
Supreme Court of Arkansas. April 18, 1932. 
48 Southwestern Reporter (2d) 553. 
1. INSURANCE. 


Employer paying premiums of group insurance and deducting part of pre- 
mium costs from employee’s wages held not insurer’s agent in soliciting insur- 
ance so as to authorize suit against insurer as foreign corporation doing business 
in state (Crawford & Moses’ Dig. §§ 6061, 6063). 

Facts disclosed that insurer issued employer master policy under 
which employees became insured by making application to employer, and 
that two contracts were issued under such group insurance, employer 
paying premiums in one without reference to amount collected from em- 
ployee, and in another employee signed application for insurance author- 
izing premium payments to be deducted from his wages, and that in- 
sured made such application while working for employer within state, 
and that insurer had nothing to do with application, and resisted suit on 
policies on ground it was not authorized to do business in state, and had 
not engaged in any business within state. 

(For other cases, see Insurance, Dec. Dig. § 16.) 

3. INSURANCE. 

Statute providing that soliciting agent is representative of insurer did not 
make insurer’s agents, persons issuing applications to employees, of employer 
having group insurance, so as to authorize suit against insurer as foreign cor- 
poration doing business in state (Crawford & Moses’ Dig. §§ 6061, 6063). 

Crawford & Moses’ Dig. § 6061, provides in part that any person 
who shall solicit insurance shall be held to be soliciting agent of insur- 
ance company issuing policy on such application, anything in application 
or policy to contrary notwithstanding; and that, whenever agent of cor- 
poration shall do any of the acts named in Crawford & Moses’ Dig. § 
5978, corporation shall be subject to jurisdiction of courts of state by 
service named in Crawford & Moses’ Dig. § 6063. 

Moses’ Dig. § 6063. 

(For other cases, see Insurance, Dec. Dig. § 16.) 

Prohibition to Circuit Court, Union County, Second Division; W. A. Speer, 
Judge. 

Application by Connecticut General Life Insurance Company against W. A. 
Speer, Judge, for a writ of prohibition. 

Writ granted. 

Powell, Smead & Knox, of El Dorado, for appellant. 

Surrey E. Gilliam, of El Dorado, for appellee. 

Harr, C. J. 

The Connecticut General Life Insurance Company filed in this court an ap- 
plication for a writ of prohibition against W. A. Speer, judge of the second di- 
vision of the Union circuit court, to prohibit said court from exercising juris- 
diction in a suit brought against the petitioner by Walter J. Williams. 

The record shows that Williams brought suit in said circuit court against the 
Connecticut General Life Insurance Company to recover upon two contracts of 
insurance which were issued under what is called the “group insurance” plan. 

The Connecticut General Life Insurance Company was organized and doing 
business under the laws of Connecticut. It issued a group or master policy of 
insurance to the Gulf Oil Corporation of Pennsylvania, and its subsidiary corpo- 
rations. The Gulf Refining Company of Louisiana was one of the subsidiary 
corporations. The master policy contains in detail the terms upon which the 
insurance is issued. . 

In one of the contracts sued on, the premiums were paid by the Gulf Oil 
Corporation of Pennsylvania without any reference to any amounts to be col- 
lected from the employees of ‘the oil corporation. 
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On the second contract sued on, the employee signed an application in blank 
form which reads as follows: 


“Application 
“No. 


“Date 
“l hereby apply for Contributory Group Life Insurance in amount now or 


hereafter applicable to my class provided for in the policy issued by the Connecticut 
Geneal Life Insurance Company and rider dated Nov. 1, 1929, to the Gulf 
Oil Corporation of Pennsylvania, agreeing to be bound by the rules governing 
this insurance, and I authorize the Gulf Oil Corporation of Pennsylvania and or 
subsidiaries and or affiliated companies, to deduct in advance the necessary 
amount per month from my pay, to apply towards premium for said insurance. 

“T reserve the right to rescind the order in writing at any time. 

“(Signature] ——————..” 

This application or deduction blank was presented to Williams while at work 
on a lease in Union county, Ark., by an employee of the Gulf Refining Corpora- 
tion of Louisiana. The insured, Williams, was working for the latter company 
at the time he signed the application. The insurance company had nothing 
whatever to do with the matter. mi 

Service was had in the suit on the insurance contract upon petitioner in the 
manner provided by statute for suing foreign corporations doing business in this 
state. ; 

The insurance company appeared only for the purpose of quashing the ser- 
vice of summons upon it, and the ground therefor was that it was a foreign cor- 
poration, that it was not authorized to do business in the state of Arkansas, and 
that it had not done business in said state. ; . 

It is first sought to establish jurisdiction in the circuit court in the suit on 
the insurance contract by the agency of the oil corporation in taking applications 
for insurance for its employees. 

We have not set out the master contract of insurance in detail, and do not 
deem it necessary to do so. It is sufficient to say that similar contracts of insur- 
ance under the group plan have been construed not to constitute the insured as 
agent of the insurer to solicit applications for insurance from its employees. 
Duval v. Metropolitan Life Insurance Co., 82 N. H. 543, 136 A. 400, 50 A. L. R. 
1276, and Leach v. Metropolitan Life Ins. Co., 124 Kan. 584, 261.P. 603. 

[1] In one of the contracts, the employer paid all the premiums and costs 
of handling the insurance for its employees. In the other deduction was made 
from the wages of the employees signing the application to pay a part of the pre- 
mium. Under these circumstances, the employer was not the agent of the in- 
surance company, and had no authority to act for it. 


The fact that the employees of the oil corporation were to be insured did nov 
create the oil corporation the agent of the insurance company. It was merely one 
of the terms or conditions upon which the insurance company would issue a pol- 
icy at the request of the employer. By the terms of the policy, the insurance 
company looked to the employer for the payment of the premiums. It did not 
make any difference to the insurance company that the oil corporation might 
collect a part of the premiums from its employees. The employee was insured 
because he made application through a contract executed for his benefit by the 
oil corporation with the insurance company. 

The contract was issued and the whole transaction had beyond the limits of 
the state of Arkansas, and the rights of the parties were fixed by that contract. 
As above stated, the insurance company was not concerned with how many of 
the employees of the oil corporation made application for insurance. That was 
a matter between the oil corporation and its employees. Therefore, under the 
authorities above cited, we are of the opinion that the petitioner. was not doing 


business within the state of Arkansas nor was it attempting to carry on its insur- 
ance business in this state. 


It is next insisted that under section 6061, Crawford & Moses’ Dig., the em- 
Ployees of the Gulf Refining Company of Louisiana became agents of the insur- 
ance company by securing applications in the blank form above set out to be is- 
sued to the employees of the company in the state of Arkansas. 
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The section reads as follows: “Effect of Agent Soliciting Insurance. Any 
person who shall hereafter solicit insurance or procure applications shall be held 
to be soliciting agent of the insurance company or association issuing a policy on 
such application, or on a renewal thereof, anything in the application or policy 
to the contrary notwithstanding; and whenever any agent of a corporation or 
association shall do any of the acts named in § 5978 within this State, said cor- 
poration or association shall be subject to the jurisdiction of the courts of this 
State by service named in § 6063, whether said corporation or association has 
complied with the requirements of said last named section or not.” 

This section of our statute was passed by the Legislature in 1895, and was 
borrowed from a statute passed in the state of Iowa in 1880. 

[2] It is the settled law of this state that, where the Legislature adopts a 
statute of another state, which has been construed by the courts of that state, it 
will be held that that interpretation was also adopted. Nebraska Nat. Bank y, 
Walsh, 68 Ark. 433, 59 S. W. 952, 82 Am. St. Rep. 301; Hanson v. Hodges, 109 
Ark. 479, 160 S. W. 392; McIlroy v. Fugitt, 182 Ark. 1017, 33 S.W.(2d) 719, 73 
A. 4... aa. 

[3] The Iowa statute was construed by the Supreme Court of that state on 
December 20, 1888, which was before our Legislature passed our statute. In St, 
Paul, Fire & Marine Ins. Co. v. Shaver, 76 Iowa, 282, 41 N. W. 19, 20, the court 
said: “The purpose of the statute was to settle, as between the parties to the 
contract of insurance, the relation of the agents through whom the negotiations 
were conducted. Many insurance companies provided in their applications and 
policies that the agent by whom the application was procured should be regarded 
as the agent of the insured. Under that provision, they were able to avail them- 
selves, in many cases of loss, of defenses which would not have been available if 
the solicitor had been regarded as their agent, and many cases of apparent hard- 
ship and injustice arose under its enforcement, and that is the evil which was in- 
tended to be remedied by the statute, and it ought to be so interpreted as to ac- 
complish that result.” 

The same construction was placed upon it in the latter case of Jamison vy. 
State Insurance Company, 85 Iowa, 229, 52 N. W. 185. Hence the state of Ar- 
kansas will be held to have adopted the construction placed upon the statute by 
the Supreme Court of the state of Iowa. 

The result of our views is that, under the allegations of the petition, the cir- 
cuit court is about to exercise judicial power over a non-resident corporation 
which is not authorized to do business in this state, and which has not attempted 
to do any business here. 

[4] No service of process can be legally had on the petitioner in the Union 
circuit court. Therefore prohibition is the proper remedy. Order of Railway 
Conductors of America v. Bandy, 177 Ark. 694, 8 S.W.(2d) 448; Metzger v. Mann, 
183 Ark. 40, 34 S.W.(2d) 1069. 

From the views we have expressed, it follows that petitioner had no adequate 
remedy at law, and the writ of prohibition should be granted. 

It is so ordered. 


TOTH v. METROPOLITAN LIFE INS. CO. Civ. 373. 
District Court of Appeal, Fourth District, California. April 29, 1932. 
11 Pacific Reporter (2d) 94. 
1. INSURANCE. 


Oral contract of life insurance is valid and enforceable. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 
2. INSURANCE. 


; To establish oral contract of life insurance, proof must be clear and con 
vincing. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 
3. INSURANCE. 
Oral statements and promises, if any, of insurance agent, made before making 
of application, were merged in written application for life insurance. 
(For other cases, see Insurance, Dec. Dig. § 131[3].) 
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4, INSURANCE. Re 

Evidence held not to clearly and convincingly show that oral contract of life 
insurance was entered into or that each party understood it in same light, or in 
regard to same subject-matter or that parties intended to contract in manner not 
in usual course of business. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

5. INSURANCE. oa! ; es 

Life insurer had right to limit authority of soliciting agents by limiting author- 
ity to that of writing applications and submitting them to insurer. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

6. INSURANCE. _ 

Insurance soliciting agent has authority only to initiate contracts and not to 
consummate them, and cannot bind principal by anything he may say or do during 
preliminary negotiations. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

8. INSURANCE. ; 

Evidence held to show that soliciting agent had neither actual nor ostensible 
authority to make purported oral contract of life insurance. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

9. INSURANCE. 

Life insurer is not bound by representations or purported agreements made by 
an unauthorized agent. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

ll. INSURANCE. 

Finding that life insurer received consideration and approved and ratified act 
of soliciting agent in orally insuring life of deceased held not sustained by evi- 
dence (Civ. Code, §§ 2310, 2311). 

(For other cases, see Insurance, Dec. Dig. § 94.) 


Appeal from Superior Court, Kern County; Erwin W. Owen, Judge. 

Action by Hazel Toth against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed. ; 


See, also, 297 P. 564. ; 

Knight, Boland, and Christin, of San Francisco, for appellant. 

R. W. Henderson, J. O. Reavis, and Rowen Irwin, all of Bakersfield, for 
respondent. 

THOMSON, Justice pro tem. ai 

This is an appeal from a judgment in favor of plaintiff upon an alleged parol 
contract of insurance. 

The trial court included, among its findings of fact, certain findings, the sub- 
stance of which is as follows: That on May 14, 1930, Andrew Toth and defend- 
ant, the said defendant acting through and by its agent and representative there- 
unto fully empowered and authorized by the defendant, entered into a certain oral 
contract whereby the defendant for a valuable consideration then and there paid 
to defendant by said Toth did insure and agree to insure the life of said Toth 
for $2,500, payable to plaintiff as beneficiary, for a period of 60 days, and to issue 
to said Toth its written policy of life insurance for said sum of $2,500, payable 
to said plaintiff as beneficiary; that defendant received said valuable consideration 
and approved and ratified the act of its said agent in insuring the life of said 
Toth, agreeing to insure his life and agreeing to issue a policy of insurance upon 
his life; that plaintiff has demanded of defendant the issuance of said policy in 
accordance with said oral contract and has demanded the payment of said sum of 
$2,500, but defendant has denied and still denies the existence of said contract 
of insurance or the existence of any contract of life insurance between said de- 
fendant and said Toth; and that defendant has not returned or tendered or offered 
to return said consideration, but has retained the same and applied it to its own 
uses, 


These findings are attacked by appellant on the ground that they are not sup- 
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ported by the evidence, in that the evidence shows that (1) no oral or any con- 
tract was ever entered into between Andrew Toth and defendant; (2) no agent 
of the defendant was authorized to enter into such a contract of insurance as 
found by the court; and (3) no valuable or any consideration was ever paid by 
Toth to the defendant. 


[1, 2] With regard to appellant’s first contention, it is well settled under the 
authorities of this state that an oral contract of insurance is valid and enforceable. 
American Can Co. v. Agricultural Ins. Co., 12 Cal. App. 133, 135, 106 P. 720, 721; 
Law v. Northern Assur. Co., 165 Cal. 394, 400, 401, 132 P. 590; Harlow vy. 
American Equitable Assur. Co., 87 Cal. App. 28, 31, 261 P. 499; Smith y. 
Massachusetts Bonding, etc., Co., 71 Cal. App. 661, 666, 236 P. 176. But oral con- 
tracts relating to life insurance are seldom made and are not entered into in the 
ordinary course of that branch of the insurance business, it being the universal 
custom of life insurance companies to issue written policies specifying in detail 
the conditions of their liability. Hence our courts of last resort have adopted the 
rule that proof of such oral contracts must be clear and convincing to the effect 
that such contract was actually entered into, that each party understood it in the 
same light and in regard to the same subject-matter, and that the parties in- 
tended to contract in a manner not in the usual course of business. 14 Cal. Jur., 
p. 429. As expressed in the case of American Can Co. v. Agricultural Ins. Co., 
supra: “In fact it is the universal custom of insurance companies to issue written 
policies, with full and minute specifications as to their liability and the excetpions 
that would make the policy void. The preliminaries, as in contracts for the sale 
of real estate, are usually only negotiations which are afterwards merged into the 
written contract. Hence it is at once apparent, even to the layman, that in the 
somewhat unusual claim that an oral contract of insurance was entered into, the 
only safe and sound rule is to require the proof to be clear and convincing to 
the effect that the contract was actually entered into, that each party understood 
it in the same light, and in regard to the same subject-matter.” Law v. Northern 
Assur. Co., supra. : 


With this rule in mind let us examine the evidence in the case at bar relative 
to the alleged oral contract of insurance. Plaintiff testified, in substance, that 
J. R. Thomas, a soliciting agent of defendant, talked to her husband several 
times, over a period of 3 or 4 months, about taking a life insurance policy with 
defendant company to replace a policy which decedent had been carrying in an- 
other company. The first of these conversations occurred in March or February, 
1930. The next conversation was in the latter part of April, when Thomas told 
her husband he could give him more life insurance for less premium than was 
provided for in a policy then carried by decedent. Finally decedent told Thomas 
he would cancel the other policy and take out a policy for $2,500 with Thomas 
in the defendant company. On April 10, decedent made a written application to 
defendant through Thomas for a $2,500 policy. Plaintiff further testified that 
Thomas spoke to her husband many times about the matter, the last time being 
about 10 days before her husband died, when Thomas said to decedent, “Mr. 
Toth, I came after that deposit for the premium on the $2,500 life insurance pol- 
icy, you know I have to have a deposit fo $5.00 in order to insure the doctor's 
examination.” Decedent told him to come back the following Wednesday, on 
which day, being May 14th, the examination was had and it was satisfactory for 
insurance. Plaintiff further testified that some time in April Thomas said to her 
husband, “You will have to pay me a deposit of $5.00 on the premium and I will 
deliver the policy and you pay the balance of the premium. As soon as you are 
examined by the doctor you are protected, if you don’t have the money you have 
60 days to pay it to me.” Plaintiff further testified that Thomas told her husband 
that the premium was $25 semianually, but defendants produced evidence to show 
that the semiannual premium was $33.30. After the doctor’s examination Thomas 
told decedent, according to plaintiff’s testimony, “I will have your policy ready 
for you and I will bring it to you Monday and you pay me the balance of the 
premium.” On May 16th, two days after the doctor’s examination, decedent was 
taken suddenly ill and died the following day. No insurance policy was ever de- 
livered, and there is no evidence that one was. ever issued. The evidence shows 
that J. R. Thomas was a soliciting agent; that he had no power or authority to 
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make, alter, or discharge defendant’s contracts. Thomas testified that he never 
told decedent he was insured in defendant company or that he would be covered 
by insurance, but that he did tell decedent that he was not insured until the first 
premium was paid in full. There is a conflict of evidence as to whether or not the 
$5 was paid to Thomas on account of the premium, but the evidence shows that, 
in any event, no greater amount than $5 was ever paid on account of the pre- 
mium. Thomas testified that he never turned any of that premium over to the 
company. 

The written application which was sigaed by decedent contained the follow- 
ing stipulations: “That no agent, medical examiner or any other person, except 
the officers of the company, have power on behalf of the company.: (a) to make, 
modify or discharge any contract of insurance, (b) to bind the company by mak- 
ing any promises respecting any benefits under any policy issued hereunder. 
* * * That the company shall incur no liability under this application until it 
has been received, approved, and a policy issued and delivered and the full first 
premium stipulated in the policy has actually been paid to and accepted by the 
company during the lifetime of the applicant. * * *” 

[3] The evidence does not clearly indicate whether or not the statements of 
Thomas upon which plaintiff predicates her claim. of an oral contract of insur- 
ance were made before the making of the application by decedent. If so, then the 
oral statements and promises, if any, would be merged in the written application 
for insurance. 14 Cal. Jur., p. 420; American Can Co. v. Agric. Ins. Co., supra; 
Bankers’ Reserve Life Co. v. Yelland (C. C. A. 9th) 41 F.(2d) 684, 687. If 
made after the execution of the application by decedent, then the question involves 
the matter of the waiver or modification of provisions of a written contract by 
subsequent oral representation or agreement. The application provides explicitly 
that no insurance on the life of decedent was to be in effect until the delivery of 
the policy and the payment in full of the first premium, neither of which was 
ever made. The provisions contained in the application and quoted above show 
that no oral contract of insurance was contemplated by the decedent or the de- 
fendant, but that the contract of insurance was to be complete only when the 
policy was delivered and the first premium paid in full. The application was but 
a proposal for insurance which the company was free to accept or reject as it 
might see fit. There is no evidence to show that the company ever accepted the 
proposal, and the evidence shows affirmatively that the company never delivered 
such a policy, and that the first premium was never paid, except that there is 
evidence to the effect that $5 was paid on account of the premium. 


[4] In the face of such facts and circumstances it cannot be said that the 
proof of an oral agreement of insurance in this case is either clear or convincing. 
Even if we accept the testimony of plaintiff without considering any conflicting 
statements on the part of witness Thomas, still there is not sufficient proof of an 
oral contract of insurance, because, under plaintiff’s own testimony, Thomas said 
to decedent, “You will have to pay me a deposit of $5.00 on the premium and 
I will deliver the policy and you pay me the balance of the premium * * *”; 
and that after the medical examination Thomas said to decedent, “I will have your 
policy ready for you and I will bring it to you Monday and you pay me the 
balance of the premium.” The testimony of the plaintiff herself indicates that 
defendant’s agent meant that he would have to deliver the policy before the 
surance became effective. There is some evidence to the effect that Thomas told 
decedent that, after the medical examination, he would be “protected,” but there 
1s no evidence to indicate what was intended or understood by the word “pro- 
tected.” Applying the test prescribed by the California authorities in considering 
oral contracts of insurance and outlined above, the proof in the case at bar is 
neither clear nor convincing to the effect that such contract was actually entered 
into; or that each party understood it in the same light, or in regard to the same 
subject-matter; or that the parties intended to contract in a manner not in the 
usual course of business. 

[5, 6] Appellant further contends that no agent of the defendant was 
authorized to enter into such a contract of insurance as was found by the court. 

he only agent of defendant with whom decedent had any dealings in regard to 
the purported oral contract in controversy was said J. R. Thomas. Plaintiff offered 
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no evidence to show what authority was vested in Thomas. In answer to a re- 
quest for a stipulation as to the nature of Thomas’ agency, made by plaintiff's 
counsel, defendant’s counsel stated: “The word ‘agent’ has wide implications, 
therefore I cannot go so far as to say he was an accredited agent. I will say 
during the time alleged in the complaint Mr. Thomas was an agent of the defend- 
ant authorized to solicit insurance and to write up an application and send it jin, 
and other than that he had no authority.” Defendant also introduced evidence, 
which was uncontradicted, to the effect that the only authority which Thomas had 
was to write the application and submit it to the company, and that neither 
Thomas nor any other agent of defendant employed in the Bakersfield district 
had any power or authority to make or enter into any agreement whatever for 
life insurance. It is apparent from this evidence that neither Thomas nor any 
other person employed by defendant in the Bakersfield district had any authority 
whatever to make, on behalf of defendant, an oral agreement insuring the de- 
cedent’s life. Defendant had the right to thus limit the authority of its soliciting 
agents and such a limitation of authority has been frequently upheld in this state, 
Iverson v. Metropolitan Life Ins. Co., 151 Cal. 746, 751, 91 P. 609, 13 L. R. A, 
(N. S.) 866; 14 Cal. Jur., p. 460. A mere soliciting agent or other intermediary 
operating between the insured and the insurer has authority only to initiate con- 
tracts, but not to consummate them, and cannot bind his principal by anything he 
may say or do during the preliminary negotiations. 14 Cal. Jur., p. 457; Browne 
v. Commercial Union Assur. Co., 30 Cal. App. 547, 554, 158 P. 765; Sharman v. 
Continental Ins. Co., 167 Cal. 117, 124, 138 P. 708, 52 L. R. A. (N. S.) 670. The 
evidence in the case at bar shows without contradiction that Thomas was only a 
soliciting agent. He therefore had no authority to make any contract of insur- 
ance, either oral or written; and, even if we assume that he attempted to make 
an oral contract to insure decedent, his lack of authority so to do would prevent 
such purported oral contract from being valid or effective. 

[7-9] Moreover, the limitation of Thomas’ authority as a soliciting agent 
of defendant was affirmatively brought to the attention of decedent when de- 
cedent made the application for insurance, which application contained the pro- 
vision that no agent or any other person, except officers of defendant company, 
has power to “make, modify or discharge any contract of insurance” or to bind 
the defendant in any way “by making any promises respecting any benefits un- 
der any policy issued hereunder”; and also the provision that defendant would 
incur no liability under the application until it had been received, approved, and 
a policy issued and delivered with a full first premium paid to and accepted by 
defendant. The decedent signed the application, and it is presumed that he 
knew its contents. Fidelity & Cas. Co. v. Fresno Flume & Irrig. Co., 161 Cal. 
466, 472, 119 P. 646, 37 L. R. A. (N. S.) 322. By these provisions of the applica- 
tion, express notice was given to decedent that the officers of the defendant re- 
served the exclusive right to determine whether or not defendant would insure 
him, and also that Thomas had no right or authority to bind defendant by any 
promises or purported orai agreements. Iverson v. Metropolitan Life Ins. Co., 
supra. Thomas, therefore, had neither actual nor ostensible authority to make 
the purported oral contract relied upon by appellant and consequently no com- 
pleted contract of insurance on the life of decedent, either oral or written, was 
ever entered into by decedent and defendant. An insurer is not bound by 
representations or purported agreements made by an unauthorized agent. 14 
Cal. Jur., p. 458; Fidelity & Cas. Co. v. Fresno Flume & Irrig. Co., supra. 


[10-12] Appellant assails the finding of the trial court which finds that Toth 
and the defendant entered into an oral contract, whereby the defendant, for a 
valuable consideration paid by said Toth, insured and agreed to insure his life 
for the sum of $2,500; and defendant received said consideration and approved 
and ratified the act of its said agent in insuring the life of said Andrew Toth; 
on the ground that said finding is not supported by the evidence. There is a 
substantial conflict of evidence respecting the payment of the $5 on account of 
the premium, and for that reason this court must uphold the finding of the trial 
court relating to said payment. 2 Cal. Jur., p. 881; Bancroft-Whitney Co. v. 
McHugh, 166 Cal. 140, 142, 134 P. 1157. But we are of the opinion that the por- 
tion of the finding to the effect that said defendant received the said consider- 
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ation and approved and ratified the act of its said agent in insuring the life of 
said Andrew Toth is not sustained by the evidence. In support of this finding, 
respondent argues that, with knowledge of plaintiff’s claim, defendant chose to 
retain said deposit of $5; that Thomas undertook on behalf of defendant to waive 
the limitation of his agency specified in the application; and that defendant, by 
entering this payment of $5 in the book in the Bakersfield office and retaining 
the same, waived this provision of the application. Respondent further argues 
that: “If Mr. Thomas acted beyond his authority in assuring Mr. Toth that he 
was protected, then the company was placed upon its election whether to repu- 
diate the act of its agent or ratify it.” Respondent cites in support of this con- 
tention section 2310 of the Civil Code, which is as follows: “A ratification can be 
made only in the manner that would have been necessary to confer an original 
authority for the act ratified, or where an oral authorization would suffice, by 
accepting or retaining the benefit of the act, with notice thereof”; and also sec- 
tion 2311 of the Civil Code, which is as follows: “Ratification of part of an in- 
divisible transaction is a ratification of the whole.” The only other authority 
cited by respondent in support of this point is the case of Massachusetts Bond- 
ing, etc., Co. v. Vance, 74 Okl. 261, 180 P. 693, 15 A. L. R. 981. This case, how- 
ever, differs very materially from the case at bar in that, in the Oklahoma case, 
the company clothed the agent with ostensible authority to make an oral con- 
tract of accident insurance; the full first premium was paid; and there was no 
application for insurance signed by the insured, who was without any knowledge 
of any limitation of the agent’s authority. It is also apparent from the opinion of 
the court that the company retained the premium with knowledge of all the 
material facts. We cannot agree with respondent’s contention that defendant 
ratified an oral agreement made by defendant’s agent, Thomas. The rule is well 
established that a ratification of unauthorized acts of an agent, in order to be 
effective and binding upon the principal, must have been made with full knowl- 
edge of all material facts, and that ignorance, mistake, or misapprehension of 
any of the essential facts or circumstances relating to the transaction claimed 
to have been ratified will absolve the principal from all liability by reason of any 
purported assent to any previously unauthorized act. 1 Cal. Jur., p. 778; Pacific 
Bone, etc.. Co. v. Bleakmore, 81 Cal. App. 659, 667, 254 P. 618; Brown v. Rouse, 
104 Cal. 672, 676, 38 P. 507; Hall v. E. W. Wells & Son, 24 Cal. App. 238, 250, 
141 P. 53. The proof in the case at bar fails to show any knowledge whatever 
on the part of any officer of defendant company of any oral contract made with 
said decedent. So far as the evidence shows, the only information concerning 
the transaction in controversy which became known to the defendant was the 
execution of the application, which showed a payment of only $5 on account of 
an annual premium of $66.60 or a semiannual premium of $33.30, and which also 
showed on its face that decedent knew and accepted the conditions recited in 
the application to the effect that no agent of the company could make a contract 
of insurance, and that no liability would be incurred by defendant until the ap- 
plication had been approved by the defendant, and a policy issued and delivered, 
and the full first premium paid to and accepted by the company, during the 
lifetime of the applicant. There being no proof of knowledge on the part of 
defendant of any of the material facts connected with the alleged oral contract, 
no ratification of such contract was established. Consequently the finding com- 
plained of is not supported by the evidence. 

After considering all the evidence, our conclusions are (1) that no agent of 
defendant was authorized to enter into a contract of insurance with decedent; 
(2) that defendant did not ratify any purported oral contract of insurance with 
decedent ; and (3) that no contract of insurance, oral or written, was ever entered 
into between decedent and defendant. Consequently, so far as the record shows, 
no liability was incurred by defendant. 

It follows that the judgment must be, and it is hereby, reversed. 

We concur: Barnard, P. J.; Marks, J. 
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TRAVELERS’ INS. CO. OF HARTFORD, CONN., v. BYERS. Civ. 934, 
District Court of Appeal, Fourth District. California. May 13, 1932. 
11 Pacific Reporter (2d) 444. 
1. INSURANCE. a hated : 

Insured’s consultation with physician or hospitalization prior to application 
could not be presumed to have been for bodily disease or infirmity, where there 
was no evidence of purpose of consultation or hospitalization. 

“Bodily infirmity” is defined as meaning a settled disease or ailment 
that would probably result to some degree in general impairment of physical 
health and vigor, and not merely temporary disorder arising from sudden 
and unexpected derangement of system; and “illness” is defined as meaning 
disease or ailment which affects general soundness and healthfulness of 
system, while “consulting a physician” should be interpreted as relating to 
consultation as to some disease or illness with which applicant was or has 
been afflicted, not to some feeling of trivial discomfort or temporary indis- 
position not affecting general health. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. ; 

“Medical advice or attention” refers to advice or attention for some ailment 
which would affect insured’s general soundness or healthfulness. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

5. INSURANCE. 5 oe sl ce 

Insured’s failure to disclose in application name of last physician consulted held 
immaterial, where no issue was raised as to concealment in this respect. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

6. INSURANCE. ; : 

Failure of application to disclose slight cold and slight attack of influenza held 
not fraudulent concealment of prior illness. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

7. INSURANCE. 

It was presumed that kidney condition which doctor testified was of over six 
months’ duration was not present when insured’s application was made more than 
six months prior to death. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

8. INSURANCE. 


Failure to disclose facts of which applicant for insurance is ignorant will not 
warrant avoiding policy. 

(For other cases, see Insurance, Dec. Dig. § 258.) 
9. INSURANCE. 


Insurer asserting falsity of statement in application must show insured made 
willfully false statement. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal from Superior Court, San Diego County; Lloyd E. Griffin, Judge. 

Suit by the Travelers’ Insurance Company of Hartford, Conn., against Lillie 
W. Byers individually and as executrix of the estate of James C. Byers, deceased, 
in which defendant filed a cross-complaint. Judgment for defendant, and plaintiff 
appeals. 

Affirmed. 

O'Melveny, Tuller & Myers and J. R. Girling, all of Los Angeles, for appellant. 

Glen H. Munkelt and Harden & Green, all of San Diego, for respondent. 

ScovEL, Justice pro tem. 

On June 7, 1928, James C. Byers signed an application for an insurance policy 
in the Travelers’ Insurance Company, the appellant herein. The application was 
in the usual form and contained the following questions, answers, and statements 
by Mr. Byers: 

“17, Have you within the past 5 years suffered any mental disease or infirmity 
or any bodily disease or infirmity? A. No. 
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“18. Have you within the past 5 years received medical advice or attention? A. 
No. Surgical advice or attention? A. No. * * * 

“20. Are you now in good health? A. Yes.” 

The application was taken by an agent of appellant, E. A. Egge, and without 
further medical examination appellant’s insurance policy No. 1433740 was issued 
to Byers on August 14, 1928, effective from June 18, 1928. This application and 
policy will hereafter be referred to as the “Egge application” and “Egge policy.” 

On November 21, 1928, said Byers again made application for another policy 
with appellant, signing a similar form of application, in which the following ques- 
tions and answers were set forth: 

“17, Have you within the past 5 years suffered any mental disease or infirmity 
or any bodily disease or infirmity? A. No. 

“18. Have you within the past 5 years received medical advice or attention?: 
A. Yes, slight colds, influenza. Surgical advice or attention? A. No. * * * 

“20. Are you now in good health? A. Yes. 

“21. Give details explaining all affirmative answers to questions 11 to 19 in- 
clusive, as indicated by the following headings: 


Illness or How Long Compli- Date of com- No. of Physicians 
Condition. ill? cations? plete re- attacks. consulted. 
covery? 
Slight —___—_—_—_- 
Colds. 2 days none Month Year 
odd times. 3 or 4 


Influenza. 10 days none 
Slight case, Oct. 1923 
might have or or 
been only a Nov. 1924 John C. E. 
cold. Nielsen, M. D.” 


On December 14, 1928, appellant’s medical examiner examined Byers, finding 
him to be an “excellent risk.” Two questions and the answers given thereto by 
Byers during the medical examination are as follows: “12. What physician did 
you last consult? A. None. 13. Name and residence of usual medical attendant 
or family physician. A. None.” This application was taken by C. J. Stafford, 
and appellant’s policy of insurance issued thereon on December 28, 1928, effective 
December 27, 1928. This application and policy will hereafter be referred to as 
the “Stafford application” and “Stafford policy.” 

On April 29, 1929, James C. Byers was killed as the result of a fall from the 
fourth floor of Mercy Hospital in the city of San Diego. Respondent, Lillie W. 
Byers, surviving wife of James C. Byers, filed proof of death with appellant, and 
demanded the amount of both insurance policies, she being named as beneficiary 
therein. Appellant refused to make payment, and filed its complaint seeking to 
rescind both policies on the ground that it had been induced to issue the policies 
by reason of certain fraudulent representations on the part of James C. Byers, 
and alleging that at the time the applications for the policies were made he had 
represented the following: (a) That he had not within the past five years suffered 
any mental disease or infirmity or any bodily disease or infirmity; (b) that within 
the previous five years he had received no surgical advice or attention, and within 
said period received medical advice or attention for slight colds, causing him ill- 
ness for two days, and influenza causing him illness for ten days; (c) that he 
was then in good health. The complaint further alleged that such statements 
and representations were false and made by said James C. Byers, knowing them 
to be false and untrue. 

Respondent’s answer is in the form of a denial. In addition thereto, she filed 
a cross-complaint asking for recovery of the amounts of the policies. Appellant 
answered the cross-complaint, seeking to avoid liability on the policies by reason 
of the alleged fraudulent representations made by the insured in his application 
lor the policies above set forth. At the trial the court found in favor of the defend- 
ant on the complaint and in favor of the cross-complainant.and against the cross- 
defendant on the cross-complaint. The court further found that the representa- 
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tions alleged were made, except that no representation was made in the applica- 
tion for the Egge policy as to his having had medical advice or attention for 
slight colds or influenza, and that such representations were true. 

Appellant attacks the judgment and findings as not supported by the evidence. 
We will consider the Stafford policy first. There is no evidence whatsoever 
showing that within the five years previous to making the application, or within 
five years previous to the issuance of the policy thereon, the insured, James C. 
Byers, had ever suffered any mental disease or infirmity, or received any surgical 
advice, nor that he was not in good health when the applciations were signed or 
when the policies were issued except for.a possible kidney condition hereinafter 
discussed. Neither does the transcript set forth any evidence showing that the 
statement in the Stafford application that the applicant had received medical ad- 
vice or attention for slight colds and for influenza within five years prior to the 
date thereof was untrue. Thus the only alleged false statements remaining are 
as to whether or not the insured had, within the previous five years, suffered any 
bodily disease or infirmity or within such time received medical advice or atten- 
tion. The testimony of Dr. Worthington, called by appellant, shows that the 
insured called at his office 16 times during November, 1926, January, February, 
and May, 1927, and January, 1928. It does not appear, however, what these con- 
sultations were for, whether for an illness of the insured or in regard to an ill- 
ness of some member of his family. Dr. Sherill, called by appellant, testified that 
the insured was admitted to the Scripps Metabolic Clinic at La Jolla at 9 a. m, 
November 22, 1926, and was dismissed at 2 p. m., November 23, 1926; that while 
at the hospital the insured received either medical advice or attention. It does 
not appear anywhere in the transcript why the insured was admitted to the clinic 
at La Jolla, and, as suggested by counsel for defendant in his brief, for all that 
does appear, he may have been checking up on his general physical condition, 
merely as a precautionary measure. 

Bodily infirmity has been defined in French v. Fidelity & Casualty Co. of 
N. Y., 135 Wis. 259, 115 N. W. 869, 875, 17 L. R. A. (N. S.) 1011, as meaning “a 
settled disease, an ailment that would probably result to some degree in the gen- 
eral impairment of physical health and vigor.” And the word “bodily infirmity 
as used in an accident policy exempting the insurer from liability only includes 
an ailment or disorder of a somewhat established or settled character, and not 
merely a temporary disorder arising from a sudden and unexpected derangement 
of the system.” To the same effect is Meyer v. Fidelity & Casualty Co., 96 Iowa, 
378, 65 N. W. 328, 59 Am. St. Rep. 374. 

The word “illness,” as used in a question in an application for insurance as to 
whether or not an applicant had ever had any illness, is defined in Poole v. Grand 
Circle, W. O. W., 18 Cal. App. 457, 123 P. 349, 350, as meaning a disease or ail- 
ment of such a character as to affect the general soundness and healthfulness of 
the system, and not a mere temporary indisposition which does not tend to un- 
dermine and weaken the constitution of the insured. It “ ‘relates to matters 
which have a sensible, appreciable form, * * * and applies ordinarily to matters 
of a substantial character,’ and not to a slight and temporary indisposition, 
speedily forgotten.” 


[1] In the absence of any evidence whatsoever showing for what purpose 
the insured here consulted Dr. Worthington or entered the hospital, it cannot be 
presumed that such consultation or hospitalization was for more than a tempo- 
rary illness, or perhaps a mere physical examination. We do not think that it 
can be construed as showing the insured at that time to be suffering from a 
“bodily disease or infirmity” within the foregoing definitions. As to whether or 
not these visits contradict and render false the insured’s statement in the applica- 
tion that he had not within the five-year period received any medical advice or 
attention, falls within the same category. 

In Fidelity & Casualty Co. of New York v. Cross, 131 Miss. 632, 95 So. 631, 
634, it is held that a question in an application for insurance which calls for a 
disclosure of the medical or surgical attention previously received by the appli- 
cant does not require an applicant to disclose the fact of previous medical exam- 
inations which show that the applicant was in good health and physically sound 
at the time such examinations were made, as such examinations do not come 
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within the meaning of the term “medical or surgical attention received” as used 
in the application. Our own courts have had occasion to construe and define 
what “consulting a physician” as used in an insurance policy application means. 
In Poole v. Grand Circle, W. O. W., supra, the application contained the ques- 
tion: “When did you last consult a physician,” to which the plaintiff answered: 
“Not since childhood.” The application was dated October 19, 1908. It appeared 
that approximately two years prior to the date of the application a physician had 
yisited the applicant, at which time she was confined to her bed, suffering from 
an acute cold, as a result of which there was temporary difficulty during the 
menstrual period; that on October Ist following the applicant called at the phy- 
sician’s ofice, when an examination was made and everything found normal, ex- 
cept that the womb was a trifle small and somewhat sore, due to congestion re- 
sulting from the cold; that early in 1907 the physician gave the applicant a gen- 
eral tonic to build her up and give her an appetite. In an action upon the policy 
the insurance company set up the foregoing question and answer as a false rep- 
resentation, contending that the foregoing evidence showed that the applicant 
had consulted a physician since her childhood, contrary to her statement in the 
application. In construing what “consulting a physician” as used in the applica- 
tion meant, the court states on page 460 of 18 Cal. App., 123 P. 349, 350: “A rea- 
sonable construction of the question implies that it should be interpreted as re- 
lating to a consultation as to some disease or illness with which the applicant 
was or had been afflicted, not to some feeling of trivial discomfort or temporary 
indisposition, not affecting the general health.” 


[2-4] The question as to the insured, Byers, having received medical advice 
or attention in the Stafford application, refers to medical advice or attention for 
some ailment which would affect the general soundness and healthfulness of his 
system, and, unless his consulations with Dr. Worthington or his entrance to the 
hospital were for such a purpose, his answer to the question was true. The 
presumption, however, is against fraud, and, as stated in Truett v. Onderdonk, 120 
Cal. 581, 53 P. 26, this presumption approximates in strength that of innocence 
of crime. One who seeks relief from fraud must allege it and prove it by clear 
and satisfactory evidence. And, in the absence of any evidence to the contrary, 
it must be presumed in support of the judgment that the consultations with Dr. 
Worthington and the entrance of the insured into the hospital were at the most 
but for minor ailments of which no disclosure was necesarry by the insured. 


[5] It will be noted that in the report of the physicial examination for the 
Stafford policy the applicant also failed to disclose the name of the last physician 
he had consulted professionally, and stated that he had no usual medical attend- 
ant or family physician. The evidence does not reveal the name of any usual 
medical attendant or family physician of the insured. No issue is raised either 
in appellant’s complaint or in its answer to the cross-complaint as to any con- 
cealment of the name of the physician last consulted by the insured. There being 
no issue as to any fraud in such concealment, the truth or falsity thereof is not 
material. 

[6] The rules of law above set forth are equally applicable to the Egge 
application and policy. In this application, however, no statement was made 
by the insured that he had had “slight colds for two days, three or four times, 
and a slight attack of influenza, which might have been only a cold, lasting for 
a period of 10 days,” within the five-year period as was disclosed in the Stafford 
application. Such slight illness, however, falls within the rule of Poole v. Grand 
Circle, W. O. W., supra, as being a mere indisposition not affecting the general 
soundness and healthfulness of the system nor tending to undermine and weaken 
the constitution of the insured. Under such circumstances, concealment thereof 
is not fraudulent, and an action or defense founded thereon cannot be sustained. 

[7-9] In addition to the evidence hereinbefore set forth, the surgeon who 
performed the autopsy upon the body of Mr. Byers following his death testified 
that the body pathologically showed a chronic condition of the kidneys, and that 
by chronic condition he meant a condition of over six months’ duration. He 
did not, however, venture an opinion as to how long the condition had existed. 
The Egg: application was made, and the policy thereon issued more than six 
months prior to the death of the insured. It must be presumed, therefore, that 
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the condition was not present at the time the application was made. If the 
autopsy surgeon’s testimony is true, the kidney condition must have existed at 
the date of the Stafford application and policy, however. Nowhere in the trans- 
cript is there any evidence remotely tending to show that the insured had any 
knowledge whatsoever of such condition at the time the Stafford application was 
signed and when he stated that he was in good health and had not suffered any 
bodily disease or infirmity within the preceding five years. If it be assumed that 
these statements were untrue by reason of a chronic kidney condition, still there 
is nothing to show that they were “willfully false,” as is required to support an 
action for rescission of a policy of insurance on the ground of fraud or sustain 
a defense based on the ground of fraud in an action upon the policy. A failure 
to disclose facts of which the applicant is ignorant will not afford ground for 
avoiding the policy because of concealment. 32 Cor. Jur. 1272. A presumption 
of intent to deceive is only raised when the statements are made with knowledge 
of their falsity (Whitney v. West Coast Life Insurance Co., 177 Cal. 74, at page 
80, 169 P. 997), and the burden is upon the party asserting the untruthfulness of 
a statement to show not only that the statement was erroneously made, but that 
it was willfully so (O’Connor v. Grand Lodge, A: O. U. W., 146 Cal. 484, 494, 
80 P. 688). 

The findings of the court, therefore, that the statements set forth in plain- 
tiff’s complaint and answer to the cross-complaint were true are supported by 
the evidence. 

Appellant’s final contention is that the court erred in refusing to admit in 
evidence Plaintiff's Exhibit No. 6 for identification, being the certificate of proof 
of death forwarded with the demand for payment of one of the policies, claim- 
ing that it was alleged in the cross-complaint that a certificate of proof of death 
had been forwarded with the claim by the beneficiary, and, unless forwarding 
thereof were proven, no liability under the policy could attach. Each cross- 
complaint alleged that a certificate of proof of death was so furnished, and each 
answer of appellant to the cross-complaints admitted the allegation. There was 
therefore no issue upon the matter; the offer of the statement of proof of death 
was not material, and it was properly denied. 

The judgment is affirmed. 

We concur: Barnard, P. J.; Marks, J. 


WASHINGTON FIDELITY NAT. INS. CO. v. KOWALCZEK. 
Superior Court of Delaware. New Castle. Dec. 8, 1931.’ 
160 Atlantic Reporter 872. 
INSURANCE. 

Evidence that insured misrepresented age and that. one suing on policy had 
no insurable interest held admissible under plea of non assumpsit. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Action by Mary Kowalezek, formerly Mary Kulbinska, p. b. r., against the 
Washington Fidelity National Insurance Company. Verdict for defendant, and 
plaintiff moves for a new trial. 

Motion denied. 

Harrington and Richards, JJ., sitting. 

Henry R. Isaacs, of Wilmington, for appellant. 

Leslie H. Gluckman, of Wilmington, for respondent. 

Superior Court for New Castle County, November Term, 1931. 

Sum. Sur. Appeal, No. 284, September Term, 1931. 

Action of assumpsit on a life insurance policy for $500.00 issued on the life 
of Harry Kowalezek October 6, 1930, and payable at his death to the plaintiff 
below, respondent. 

The insured died February 9, 1931. Proof of death was duly furnished, but 
payment was refused: 

1. Because the beneficiary named in the policy was not a relative of the 
deceased and did not have an insurable interest in his life; and that such policy 
was a mere gambling contract as she not only procured the policy and had her 


1 Received for publication June 18, 1932. 
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name inserted therein as the beneficiary but also personally paid the premiums 
thereon. 

2. Because the application of the assured stated that he was fifty-four years 
of age, when, as a matter of fact, he was many years older. 

The plaintiff below, the beneficiary, claimed that she was a cousin of the 
deceased, a creditor and lived with him as his housekeeper. She also claimed that 
she was his wife. 

The evidence of the defendant tended to show that the insured was nearly 
seventy years of age when the policy was issued and that no rate appeared in the 
company’s rate book for a policy of this character where the age of the applicant 
exceeded fifty-four years. 

Harri NcTon, J., after stating what was necessary in order to constitute an 
insurable interest as in Balt. Life Ins. Co. v. Floyd, 5 Boyce, 201, 91 A. 653, and 
Floyd v. Met. Life Ins. Co., 5 Boyce, 51, 90 A. 404, charging the jury, in part, 
said : 

In conclusion, we will say to you, however, that if you believe that the 
plaintiff, whether as wife, creditor or otherwise, had an insurable interest in the 
life of the deceased and that such deceased did not intentionally falsely and, 
therefore, in bad faith misrepresent his age, or other material facts relied on by 
the defendant, in order to procure the policy sued on, your verdict should be for 
the plaintiff for the full amount of such policy. 

If, on the other hand, you believe that the plaintiff did not have an insurable 
interest in the life of the deceased (Balt. Life Ins. Co. v. Floyd, 5 Boyce, 201, 91 
A. 653; Floyd v. Met. Life Ins. Co., 5 Boyce, 51, 90 A. 404) or, if she did, that the 
deceased intentionally and in bad faith misrepresented his age, or other material 
facts appearing in the application, for the purpose of deceiving the defendant 
company and procuring insurance, and that the company in reliance on the truth 
of such statements issued the policy in question, such false representations would 
constitute a defense to the plaintiff's action, and your verdict should be for the 
defendant. 

The fourth paragraph of the policy above referred to provides that all state- 
ments in the application shall constitute “representations” and not warranties; but 
paragraph two also provides “If the age of the insured has been misstated, the 
amount payable herein shall be the same as the premium paid would have pur- 
chased at the correct age.” 

It is, therefore, apparent that both clauses of the contract relate to defenses by 
the defendant company when the age of the insured is incorrectly stated in the 
application, but that paragraph two relates to cases where such misstatement is 
made in good faith. 

In the same connection, section 4232 of the Revised Code of 1915 also pro- 
vides “Whenever it shall be made to appear that a wrong age has been given in 
good faith in any application for a policy of life insurance, the company shall not 
be required to pay the face value of the policy, but such sum as the premium paid 
would have purchased at the applicant’s real age at the time of effecting the in- 
surance.” 

If, therefore, you believe that the plaintiff had an insurable interest 1n the life 
of the deceased and that though he misstated his age in the application, he did not 
do so intentionally, your verdict should also be for the plaintiff for the full amount 
of the policy sued on. Lincoln Reserve Life Ins. Co. v. Smith, 134 Ark. 245, 203 
S. W. 698. 

_This is because while the defendant knew and in partial defense of plaintiff's 
action could have shown what amount of insurance the premiums paid would have 
purchased at the correct age of Kowalczek, it failed to do so. See Ajax Rubber 
Co. v. Gam, 4 W. W. Harr. (34 Del.) ——, 151 A. 831. The amount named in 
the policy is, therefore, controlling. Lincoln Reserve Life Ins. Co. v. Smith, supra. 

The verdict was for the defendant and the plaintiff thereupon moved for a 
new trial. Among other grounds, she alleged in substance that though not specially 
pleaded and, therefore, objected to by her attorney, the Court had improperly 
admitted evidence tending to show: 


_l. That the insured had misrepresented his age in his application for the 
policy sued on. 
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2. That the plaintiff had no insurable interest in the life of the insured. 

Gluckman, attorney for the plaintiff, cited 26 Cyc. 500, 501; 37 C. J. 610, 612, 
614; 19 Cyc. 926; Amer. Nat. Ins. Co. v. Wright, 205 Ala. 186, 87 So. 577; Nat. 
Council, K. L. S., v. Glenn, 76 Fla. 592, 80 So. 516, 2 A L. R. 1503; Maher y, 
Empire L. Ins. Co., 110 App. Div. 723, 96 N. Y. S. 496; Ledford v. Metr. L. Ins. 
Co., 97 S. C. 164, 81 S. E. 497; Am. Nat. L. Ins. Co. v. Rowell (Tex. Civ. App.) 
175 S. W. 170; Hoffecker v. New Castle Mut. Ins. Co., 5 Houst. 101. 

Harrington, J., delivering the opinion of the Court: 

The evidence in question tended to show that the plaintiff never had a cause 
of action against the defendant, on the policy sued on. Under our practice, it was, 
therefore, admissible under the plea of non assumpsit. 1 Chit. on Pl. 471; 1] 
Saund. on Pl. & Ev. 138; Phleger v. Ivins, et al., 5 Har. 118. See, also, Heirs of 
Reading v. State, 1 Har. 190, 192; Emmons v. Home Ins. Co., 1 Pennewill, 83, 39 
A. 775; Neibert v. Reed, 2 W. W. Harr. (32 Del.) 28, 118 A. 515. Hoffecker y, 
New Castle Mut. Ins. Co., 5 Houst. 101, did not involve an action of assumpsit 
and, therefore, has no application to this case. 


BEN HUR LIFE ASS’N v. COX. No. 14396. 
Appellate Court of Indiana, in Banc. June 24, 1932. 
181 Northeastern Reporter 528. 
1. INSURANCE. 


Under rule that violation of law increasing risk will avoid life policy, there 
must be overt act to constitute law violation; mere intent to violate being in- 
sufficient. 

(For other cases, see Insurance, Dec. Dig. § 443.) 

2. INSURANCE. . 

There must be proximate causative connection between law violation and in- 
sured’s death to avoid life policy. 

(For other cases, see Insurance, Dec. Dig. § 447.) 


3. INSURARNCE. 

Policy provision respecting nonliability, if insured was violating law, held not 
to change rights and liabilties of parties. 

The provision in question provided for nonliability if death or dis- 
ability followed violation of ordinance or law and would not have oc- 
curred except for violation of such ordinance or law. This clause was 
nothing more than affirmance of rule that in order to avoid policy viola- 
tion of law must have been direct and not remote cause of insured’s 
death. 

(For other cases, see Insurance, Dec. Dig. § 447.) 

4. INSURANCE. 

Life policy held to cover death of criminal shot by police officer while sitting 
in stolen car, with additional payment for accidental death. 

The deceased was far from the scenes of his various crimes at time of 
his death, and it appeared that he was not offering any resistance to 
officer at time and that officer had no knowledge that he was within auto- 
mobile; the shooting having been occasioned by acts of deceased’s com- 
panion. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Delaware Circuit Court; Leonidas A. Guthrie, Judge. 

Action by Alma L. Cox against the Ben Hur Life Association. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Bracken, Gray & De Fur, of Muncie, and Frank G. Davidson, of Crawfords- 
ville, for appellant. 

White and Haymond, of Muncie, for appellee. 

LockyYEar, J. 

The original complaint in this case was filed in two paragraphs by Alma L. 
Cox, based upon a certificate of beneficial membership issued to Angus L. Cox, 
the son of the appellee, whereby the appellant society agreed to pay to the bene- 
ficiary, upon the death of the said Angus L. Cox, the sum of $1,000 in accord- 
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ance with the agreement embodied in the certificate of membership, the applica- 
tion therefor, the articles of incorporation, and the by-laws of the society. 

The second paragraph asks for the payment of an additional $1,000, because 
of the alleged death through accidental means of the said member based upon a 
double indemnity provision in the certificate where death occurred in such manner. 

The certificate in question is made an exhibit and a part of the complaint. 

The appellant filed answer in two paragraphs, the first of which was sub- 
sequently amended, and the second of which was in general denial. The appellee 
replied in general denial to the first paragraph of answer. 

The issues thus formed were upon the proposition of the death of the member, 
while in good standing, by accidental means, and the defense made by the society 
because the death in question was within certain exceptions contained in section 
110 of the by-laws of the society, appearing at record page 46, as follows: “No 
benefit shall be paid on account of the death or disability of any member which 
death or disability occurred within two years from the date of his certificate 
* * * while resisting arrest * * * or on account of, or in consequence of, 
or as a result of the violation by any such member of an ordinance of any city, 
or town, or of any law, either civil or criminal, of any state, territory, province, or 
country in which such member may be, which violation of ordinance or law is 
the proximate cause of such death or disability, or if the death or disability fol- 
lows such violation of any ordinance or law and would not have occurred except 
for the violation of such ordinance or law.” 

The appellant in this case maintains that the death of the member occurred 
while he was resisting arrest and was proximately caused by violation of law or 
followed such violations of law, and would not have occurred except for such 
violation. That there can be, therefore, no recovery of any amount under the cer- 
tificate, since the double indemnity feature applies only where something is pay- 
able on account of the regular benefit promised and, in any event, the death did 
not result from accidental means, inasmuch as the deceased was killed by officers 
of the law with a warrant for his arrest, while he was in actual violation of law; 
the said officers intending to arrest him and stop the decedent and his companions 
by such means as might be necessary. 

Trial was had before the court, and after hearing the evidence, on the 16th 
day of February, 1931, the same being the thirty-seventh judicial day of the 
January term, 1931, of the Delaware circuit court, the court filed its special finding 
of facts, as requested by the parties before the hearing of evidence in this cause. 

The court entered its conclusions of law on the finding of facts, to which 
conclusions of law the appellant separately and severally as to each conclusion of 
law excepted. 

The court rendered judgment on the special finding of facts and conclusions 
of law in this cause against the appellant in the sum of $2,145. 

The court found the facts specially and the facts found by the court neces- 
sary for the decision of this case were in substance as follows: 

That the decedent, Angus L. Cox, died on the 24th day of November, 1929, as 
a result of revolver gunshot wounds inflicted by peace officers on the night of 
his death, and at the time of his death, said Angus L. Cox was a member in good 
standing of the appellant society, and was the owner of the certificate of bene- 
ficial membership sued on in appellee’s complaint. 

That prior to the death of said Angus L. Cox, all assessments required by 
the terms of said certificate and the laws of said society had been fully paid, 
and at the time of the death of said Angus L. Cox said certificate was in full 
lorce and effect. 

That the appellee, Alma A. Cox, is the mother of said decedent, and is the 
beneficiary named in said certificate of beneficial interest. 

. That during the months of October and November, 1929, the said Angus L. 
ox, individually and in conjunction with other persons, committed a series of 
criminal acts, consisting of robberies, burglaries, auto banditry, and other like 
offenses against the laws of the state of Indiana, and in violation thereof, many 
ot which criminal offenses committed by the said Angus L. Cox were perpetrated 
by the said Angus L. Cox and his companions by the use of revolvers.and by 
placing persons against whom they committed such criminal offenses in fear of 
threats and intimidation; that said offenses were committed in more than one 
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dozen cities in the state of Indiana and in the state of Illinois; that on the night 
of November 24, 1929, said Angus L. Cox and his companions committed a rob- 
bery in the city of Terre Haute, Ind., and drove from said city of Terre Haute 
to the place of the shooting hereinafter referred to, in an automobile which the 
said Angus L. Cox and his companions had stolen; that all of said crimes and 
offenses committed by the said Angus L. Cox individually and in conjunction 
— his companions were in direct violation of the criminal laws of the state of 
ndiana. 

That on the 24th day of November, 1929, the police officers of the city of 
Muncie, Ind., had warrants in their possession commanding them to arrest the 
said Angus L. Cox and his companions; that it was then known to the police 
officers and peace authorities of the city of Muncie, Ind., that said Angus L. Cox 
and his companions had prior to the 24th day of November, 1929, been guilty 
of a number of crimes and offenses hereinbefore referred to, and particularly 
that the said Angus L. Cox and his said companions were guilty of the crime ot 
— banditry which had been committed by them in the city of Muncie, 
nd. 

That on the night of November 24, 1929, about the hour of 10 o'clock p. m, 
the deceased, Angus L. Cox, and two companions, Albert Nickerson and Irvin 
Jones, all three of whom had been engaged in the violation of the criminal law 
of the state of Indiana as hereinbefore found, drove a President 8 Studebaker 
sedan automobile over a public highway extending east and west in Wells county, 
Ind., to a frame building located immediately adjacent to and on the north side of 
said highway, with the intent and for the purpose of visiting a sister of said 
Albert Nickerson, who lived on the second floor of said building; that the said 
building faced the south on the north side of said highway, and on the east side 
thereof there was an outside stairway beginning about forty feet north of said 
highway and extending about twenty feet north and up to a point of about twenty 
feet above the ground, at which point there was a small platform immediately 
east of and in front of a doorway to said second floor of said building; that at 
said time certain peace officers were located within the apartment in said building 
adjacent to said doorway on the second floor of said building, which said peace 
officers had in their possession at said time a warrant for the arrest of the said 
Angus L. Cox and his companions for the offense of automobile banditry; that 
prior to said time said officers had received information that said Angus L. Cox 
and his said companions were to come on said evening to the room in which said 
officers were then located; that said automobile in which said Angus L. Cox and 
his said companions were traveling at said time stopped on the edge of said high- 
way directly in line with said stairway, and one of said companions, to wit, 
Albert Nickerson, alighted from said automobile, walked up said stairway, and, 
seeing no light in said rooms of his said sister, turned a flash-light into said room 
through the glass in said doorway at the top of said stairway; that he saw a 
strange face in said room, and turned and ran down the stairway and jumped 
upon the running board of said automobile; that said peace officers saw said 
Nickerson flash said light and turn to run, and they immediately ran out of said 
room on the said platform, and, while standing upon said platform at the top of 
said stairway approximately 60 feet from said automobile, commenced firing re- 
volver bullets toward and in the direction of said automobile at the time said 
Albert Nickerson jumped upon said running board; that said officers fired eighteen 
shots toward and in the direction of said automobile with the purpose and intent 
of stopping said automobile and arresting the occupants thereof; that at the time 
of said shooting said Angus L. Cox was seated in the rear seat of said auto- 
mobile and he did not at any time leave said rear seat of said automobile; that 
at the time said Nickerson alighted from said automobile and started toward the 
stairway above described, the other companion of the said Angus L. Cox, to wit, 
Irvin Jones, took his place behind the steering wheel of said automobile, and dur- 
ing all the time the said Nickerson was engaged in ascending and descending the 
stairway above described, the engine or motor of said automobile was running and 
said car was not in gear; that there was no artificial or other light in the vicinity 
of said officers or of said occupants of said automobile, and said peace officers 
could not and did not recognize the said Angus L. Cox seated in the rear seat of 
said automobile, and had no personal knowledge of the fact that said Angus L,. Cox 
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was within said automobile; that said Angus L. Cox had no knowledge that said 
oficers were in said room, and had no notice or knowledge that said officers in- 
tended to shoot towards said automobile at the time of said shooting; that it was 
dark, and said Angus L. Cox could not see said officers to know who they were 
at the time of said shooting; that one of the bullets fired from the revolvers of 
the said peace officers struck the said Angus L. Cox in the forehead, entering his 
brain, and from said bullet wound the said Angus L. Cox died; that said Angus 
L. Cox received said mortal wound while he was so seated in the rear seat of 
said automobile; that said Angus L. Cox did not offer any resistance whatever 
to said peace officers at the time of said shooting; that the police officers, im- 
mediately before and while firing their revolvers in the direction of said auto- 
mobile, called in a loud voice, “Stop!” and, “Halt in the name of the law!” but 
that neither the said Nickerson nor the occupants of said automobile at said time 
heard said commands of said peace officers; that the automobile in which the de- 
ceased had journeyed to the place where said shooting took place was a stolen 
automobile and that the said decedent while riding in said automobile well knew 
that the same had been stolen; that the death of said Angus L. Cox did not re- 
sult by reasons of said decedent being engaged at the time in or taking part in 
a mob, riot, or insurrection, nor while he was resisting arrest, nor on account of 
or in consequence of the intemperate use of intoxicating liquors, or drugs or 
cigarettes, nor on account of the decree or judgment of any court; that during 
the time the said Cox and his companions were engaged in committing the series 
of crimes herebefore mentioned, the said Cox had stated to his companions that 
if the officers at any time showed up, they were not going to take him; that the 
law was not going to take him; that as the automobile in which said decedent was 
riding approached the point where the shooting took place, the said Angus L, 
Cox had in his possession in said automobile a rifle on the rear seat of said 
automobile by his side; that at the time of the fatal wounding of the said Angus 


L. Cox, he was not then engaged in any violation of law, except as hereinafter 
stated. 


That the said Angus L. Cox died on the night of November 24, 1929, as the 
result, directly and independently of all other causes, of bodily injuries sustained 
through external, violent, and accidental means, inflicted on said night as here- 
inbefore found; that said death was not the result of self-destruction or caused by 
or contributed to directly or indirectly, wholly or partially, by “disease or by 
bodily or mental infirmities; and that said death did not result from bodily in- 
juries sustained while participating in aviation. 

That the appellant herein has never paid to the appellee any part or portion 
of the sum of $1,000 being the amount of the indemnity provided for death of 
the said Angus L. Cox, as provided in said policy of insurance, nor has said 
appellant ever paid to said appellee any part or portion of the sum of $1,000 pro- 
vided for in said policy of insurance as additional or double indemnity in case of 
the accidental death of the said Angus L. Cox, and that there is now due and 
owing by the appellant to the appellee the sum of $2,000 on account of said policy 
ol insurance, together with interest thereon at the rate of 6 per cent. per annum 
irom the 24th day of January, 1930. 


The court now states its conclusions of law upon the facts found as follows: 
1. That the law is with the appellee in this case. 


2. That there is due and owing the appellee from the appellant, on the con- 
tract of insurance sued upon in appellee’s complaint, the sum of $2,000 with in- 
— thereon at the rate of 6 per cent. per annum from the 24th day of January, 
130), 

_ The appellant filed a motion for a new trial on the grounds that the decision 
of the court is contrary to law and is not sustained by sufficient evidence. 

_, The appellant assigns as error that the court erred in each of its conclusions 
ot law No. 1 and No. 2, and that the court erred in overruling appellant’s motion 
lor a new trial. 

[1, 2] A leading case in Indiana is that of Bloom v. Franklin Life Ins. Co., 97 
Ind. 478, 49 Am. Rep. 469, in which the court, after a careful consideration of the 
questions involved in the case, laid down the rule that a violation of a positive 
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law, whether civil or criminal, would avoid the policy, if the natural and reason- 
able consequences of the violation were to increase the risk. 

There must be some overt act to constitute a violation of law. Mere intent 
to violate is not sufficient. Cornwell v. Fraternal Acc. Ass’n, 6 N. D. 201, 69 N. 
W. 191, 40 L. R. A. 437, 66 Am. St. Rep. 601. 


There must in all cases be some causative connection between the act which 
constituted the violation of law and the death of the insured. Bloom vy. Franklin 
Life Ins. Co., supra; Scott v. Empire State Degree of Honor, 204 App. Div. 530, 
198 N. Y. S. 535; Standard Life & Accident Co. v. Fraser (C. C. A.) 76 F. 705; 
Wilkinson v. Travelers’ Ins. Co. (Tex. Civ. App.) 72 S. W. 1016; Conboy Ry. 
Officials’ E. Accident Association, 17 Ind. App. 62, 46 N. E. 363, 60 Am. St. Rep. 
154; National Benefit Ass’n v. Bowman, 110 Ind. 355, 11 N. E. 316. 


Not only must there be a causative connection between the violation of law 
and the death, but such connection must be direct and not indirect; proximate 
or immediate, and not remote. It has been held: “The law does not consider the 
cause of causes beyond seeking the efficient predominant cause. So the fact 
that the death of the insured is the consequence of some illegal act of his is not 
sufficient if it did not occur while engaged in such illegal act as the direct result 
thereof. Thus, though one has committed an assault on or engaged in a combat 
with another, the violation of the law involved therein, does not relieve the in- 
surer, if the insured has ceased from his assault or retreated from the combat, 
and is killed by the other person from motives of revenge, though the acts im- 
mediately follow each other.” Cluff v. Mutual Ben. Life Ins. Co., 13 Allen, 308; 
Id., 99 Mass. 317; Supreme Lodge, K. P. v. Bradley, 73 Ark. 274, 83 S. W. 1055, 
67 L. R. A. 770, 108 Am. St. Rep. 38, 3 Ann. Cas. 872; Cooley’s Briefs on Ins. vol. 
6, p. 5217. 

An interesting phase of this question is presented by those cases in which 
death occurred while insured was escaping from or attempting to evade arrest 
after the commission of a crime. In American Mutual Ben. Ass’n vy. Joshua 
(Tex. Civ. App.) 200 S. W. 260, it is said that the exception does not release the 
insurer from liability, where insured was shot while resisting arrest or attempting 
to escape from an officer. In Griffin v. Western Mutual Ben. Ass’n, 20 Neb. 620, 
31 N. W. 122, 57 Am. Rep. 848, the insured entered the office of the state treas- 
urer and by show of arms obtained a sum of money, and was shot and killed 
while making his escape, but before he had reached the outer door of the capitol. 
It was held that as he had obtained the money and was making his escape 
while shot, he was not at the instant of death violating any law within the terms 
of the exception. Where insured committed burglary and while attempting to 
escape from the householder, who had seized him, was killed by the accidental 
discharge of his own gun, the burglary was not the cause of death. Jordan v. 
Logia Suprema De La Alianza Hispano-Americana, 23 Ariz. 584, 206 P. 162, 24 
A. L. R. 974. In Hamblet vy. Mutual Union Ins. Co., 120 Wash. 131, 206 P. 836, 
it was held that proof that insured was killed by a policeman whose order to halt 
he did not obey, with proof that he was hard of hearing and was in great fear 
of holdups, does not show that he was engaged in an unlawful act when he was 
killed, though Rem. Code, 1915, §§ 2366, 2672, make it a misdemeanor to resist, 
delay, or obstruct a public officer in the discharge of his public duties. So where 
insured was shot by a sheriff, who was attempting to arrest him as a deserter, 
his death was not within the exception, especially as it appeared that the only 
reason for the shooting was that the insured did not put up his hands when com- 
manded to do so. Utter v. Travelers’ Ins. Co. 65 Mich. 545, 32 N. W. 812, 8 Am. 
St. Rep. 913. Cooley’s Briefs on Insurance, page 5219. 

[3] The appellant concedes that the law as stated above is correct as applied 
to the facts of the cases cited, but the contract of insurance in this case contains 
an additional provision not usually found in other insurance contracts, viz. OF 
if the death or disability follows such violation of any ordinance or law and would 
not have occurred except for the violation of such ordinance or law.” This 
clause does not in our judgment add to or detract from the rights and liabilities 
of the parties and is nothing more than an affirmance of the rule that, in order 
to avoid the policy, the violation of law must have been the direct and not the 
remote cause of the death of the insured. 
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[4] In the instant case, the deceased was far from the scenes of his various 
crimes. That he was a criminal there is no doubt, but that does not avoid the 
policy. A policy could be drawn exempting the insurer from liability under the 
facts of this case, but under the facts and the law applicable thereto, we find no 
reversible error in the record. 

The findings of facts are supported by the evidence. 

Judgment affirmed. 


RANGE et al. v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 41257. 
Supreme Court of Iowa. June 24, 1932. 
243 Northwestern Reporter 172. 
1. INSURANCE. 
Testimony of mutual insurance agent, whose dividends would be increased 
or diminished according to results of case, that insured had never paid premium, 
held improperly admitted, since relating to transaction with deceased. 


(For other cases, see Insurance, Dec. Dig. §§ 186[3], 654%.) 


Grimm and De Graff, JJ., dissenting. 

Appeal from District Court, Cass County; H. J. Mantz, Judge. 

This is an action upon policies of life insurance. Two policies of $2,500 each 
were issued upon one application and as parts of one transaction. We shall 
therefore refer to the insurance in the singular number rather than in the plural. 
The defense to the cause of action is that the insurance policy was never man- 
ually delivered to the insured or his beneficiaries and that for such reason it 
never became effective. The trial court sustained this contention and entered 
judgment dismissing the petition. From this judgment the plaintiffs have ap- 
pealed. 

Reversed. 

R. W. Cockshoot and Swan, Martin & Martin, all of Atlantic, for appellants. 

Gamble, Read & Howland, of Des Moines, for appellee. 

Per Curiam. 

The defendant is a life insurance company organized under the laws of New 
York and having its principal place of business in that state. The insured, Louie 
A. Range, upon the solicitation of the soliciting agent of the defendant, signed 
an application for insurance on October 21, 1929. From that point and date, the 
procedure was regular and in exact conformity with the methods of the defend- 
ant company up to the date when the delivery of the policy was due to the ap- 
plicant. We quote and adopt from appellee’s brief a statement of the chron- 
ology of the events transpiring between October 21, 1929, and the date when the 
policy came into the hands of the soliciting agent for the purpose of delivery: 

“It (defendant) maintains a so-called District Office in the City of Des 
Moines. 


“Harold A. Miller, a resident of Atlantic, Iowa, was local soliciting agent at 
Atlantic for the defendant company, employed by and under the supervision of 
the Des Moines office of the company. 

“Louis A. Range was a resident of Atlantic, Iowa. 

“The application for the two policies sued upon in this case was solicited by 
Miller. The application is in the usual printed form with the blank spaces for 
answers to the several interrogatories, and was made and dated October 21, 
1929. Range was examined by the local medical examiner of the defendant 
company on October 22, 1929, and the medical examiner found and certified him 
to be a fit subject for insurance. 

_ “Miller forwarded the application to the Des Moines office, which in turn 
lorwarded it to the Home Office of the defendant company in New York. The 
defendant company accepted the application, and pursuant thereto, caused the 
two policies in suit to be executed by its proper officers, dating each October 20, 
1929. The application provides for ante-dating the policies upon request. 

. The two policies were actually made up and executed in the Home Office 
of the Company on or about the 29th or 30th day of October, 1929, and were 
mailed on the date of their execution, from New York to the Des Moines office 
ot the defendant company, where they arrived on the 2nd day of November, 


<7. 
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The policies arrived at Atlantic by mail, addressed to the soliciting agent, 
some time during the day or night of November 2. It was in the Atlantic post 
office on the morning of November 3. The soliciting agent, Miller, was out of 
town on that day, and the policies first came into his hand on the following morn- 
ing of November 4. Upon receiving the same he proceeded at once to the busi- 
ness office of the insured for the purpose of delivering the same. He there 
learned that the insured had been fatally injured between 8:30 and 9:00 p. m. of 
the night before, whereupon he withheld the delivery. He kept the policies in 
his possession for a few days and then returned them to the Des Moines office, 
The insured died on November 7. 

At the close of the evidence both parties moved for a directed verdict. 
Thereupon they waived the jury and submitted the case to the court for final 
decision upon the law and fact. The court found for the defendant. 

[1] Among other affirmative allegations of defense, the defendant pleaded 
that the insured had paid no premium upon either policy. In support of this 
allegation the defendant called its agent, Harold Miller, as a witness. He was 
the agent who had solicited the insurance under consideration. Defendant's 
counsel put to the witness this question: “Did Mr. Range ever pay you the first 
premium on either one?” Due objection was made as to the competency of the 
witness to testify to the personal transaction between him and the deceased. In 
his preliminary testimony it was disclosed that he was a member of the Mutual 
Insurance Company and receiving dividends therefrom, and that the amount of 
his dividends would be increased or diminished according to the result of this 
case. The court overruled the objection and the witness answered in the nega- 
tive. In the final decision of the court, he made a finding of fact in accord with 
this testimony of the witness. Error is assigned upon this ruling. The objection 
should have been sustained. It was so held in Van Sandt v. Cramer, 60 Iowa, 
424,15 N. W. 259, and Ridler v. Ridler, 93 Iowa, 347, 61 N. W. 994. 

The sufficiency of other assignments of error as complying with rule 30 is 
questionable and unsatisfactory to the court. The case is not triable here de 
novo and we can only award a new trial in any event. Upon this record the evi- 
dence was clearly prejudicial. 

The judgment must accordingly be reversed. 

Wagner, C. J., and Kindig, Morling, Stevens, and Faville, JJ., concur. 

Grimm and De Graff, JJ., dissent. 


MOORE et al. v. AMERICAN INS. UNION. No. 30275. 
Supreme Court of Kansas. May 7, 1932. 
10 Pacific Reporter (2d) 1084. 
INSURANCE. ; 

Incontestable clause of fraternal insurance contract held not to preclude in- 
surer from contesting liability where insured was murdered by beneficiary, in 
view of provision expressly excepting such risk. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Syllabus by the Court. 

In insuring a member of a fraternal insurance association, there was a pro- 
vision that death of a member by the hands of the beneficiary was a risk not 
assumed by the insurer. The insurance contract also contained an incontestable 
clause effective two years after the date of the contract. The member was killed 
by the beneficiary, and, in an action on the insurance contract, it is held that the 
incontestable clause does not prevent the insurer from contesting liability for 
death at the hands of the beneficiary; a risk expressly excepted from the insuf- 
ance contract. 

Jud Appeal from District Court, Crawford County, Division No. 1; L. M. Resley, 
udge. 

Action by Roy O. Moore and others, as the only legal heirs at law of Laura 
E. Moore, deceased, against the American Insurance Union. Judgment for the 
defendant, and the plaintiffs appeal. 

Affirmed. 

M. B. Munson and F. B. Wheeler, boti of Pittsburg, for appellants. 
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A. B. Keller and Geo. R. Malcolm, both of Pittsburg, and C. A. Burnett, of 
Girard, for appellee. 

Jounston, C. J. 

This action was brought by plaintiffs, the children of Laura E. Moore, to 
recover upon a certificate of insurance issued by the American Insurance Union, 
a fraternal insurance society. They were defeated, and have appealed. 

Laura E. Moore became a member of the society on December 19, 1917, and 
there was then issued to her a certificate cf insurance for $1,000, in which her 
husband, Levi L. Moore, was named as beneficiary. She paid all dues and demands 
made upon her by the society, and complied with all the provisions of her con- 
tract until her death on March 22, 1928. She was shot and killed by her husband, 
the beneficiary in the insurance contract. He pleaded guilty to a charge of murder 
in the first degree, and was sentenced to incarceration in the penitentiary. It is 
agreed by the parties that he killed his wife intentionally and feloniously, but not 
with the intention of obtaining insurance or pecuniary profit thereby. It is con- 
ceded that he could not inherit from the wife he murdered, and therefore the 
plaintiffs, the children of Laura E. Moore, are her only surviving heirs. When 
Laura E. Moore became a member of the society and obtained the contract of 
insurance, there was in effect a law of the society which provided in terms that 
the death of a member by the hands of a beneficiary was a risk not assumed by 
the society, and that no benefits of such would be paid under the certificate unless 
the beneficiary should prove to the satisfaction of the directors that the deed was 
not committed intentionally and with a desire to profit thereby. After Laura E. 
Moore became a member, and before her death, the law was changed relating 
to the death of a member by a beneficiary, but it still retained the provision that 
the death of a member by the hands of a beneficiary was not a risk assumed by 
the society. The amendment added to the provision that where there was more 
than one beneficiary, and the death was caused by only one of them, it would not 
deprive the other innocent beneficiaries of their rights to their respective shares 
under the certificate. The certificate contained many provisions among which was 
the exercise of options for limited payments under prescribed conditions, that a 
certain proportion of the insurance should be paid if death occurred within one 
year after the date of the certificate, and a certain other proportion in the event 
of death within two years. The following clause was then added: “After two 
years from the date hereof, this certificate shall be paid in full and be incon- 
testable except for felony or breach of warranty.” 

_ The case was submitted upon agreed statements of fact from which the fore- 
going is derived, and on the agreed facts it was adjudged that there was no 
liability of defendant to plaintiffs under the insurance contract. The effect of 
what is spoken of as the incontestable clause of the contract is the principal sub- 
ject of controversy between the parties, and the plaintiffs urge that this is a case 
of defendant contesting that which is incontestable. 


_ Defendant on its part is insisting that the killing of a member by the hands 
ofa beneficiary was a risk not assumed by it, and was expressly excluded from 
the conditions and coverage of the insurance contract. The provision as to the 
risks assumed and in force when the insured became a member of the union was: 
‘Death by hands of beneficiary. The death of a member by the hands of the bene- 
ficiary is a risk not assumed by this association, and no benefits shall be paid 
under any certificate in the Life or Health and Accident Departments to any such 
beneficiary, unless said beneficiary proves to the satisfaction of the Board of 


aes in the deed was not committed intentionally and with the desire to 
profit thereby.” 


mH In the amendment of this provision made before the insured was murdered 
y her husband, the beneficiary, it was changed to say: “Death by hands of bene- 


ficiary. The death of a member by the hands of the beneficiary is a risk not as- 
sumed hy the society, and no benefits shall be paid under any certificate in the 
Life or Health and Accident Divisions to any such beneficiary, or to any other 
Person or persons. Should there be more than one beneficiary, the death of the 
member at the hands of one beneficiary shall not deprive the other beneficiaries 
of their rights to their respective shares designated in the certificates.” 

It will be observed that in both the original and amended provisions it is 
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recited that the death of a member at the hands of a beneficiary is a risk not 
assumed by the association. The exclusion of this risk from the contract was a 
matter which the member and the association had a right to make. It involved 
not only the protection, stability, and life of the association, but also the pro- 
tection of the life of the member, and was manifestly in furtherance of a good 
public policy. In the original provision making the exclusion they added a clause 
to explain that a death caused accidentally and innocently would not deprive the 
beneficiary of benefits under the contract, if he could prove to the satisfaction of 
the directors that it was not intentionally done, and also that it was not done 
for pecuniary profit. In the amendtory provision, the privilege of appealing to 
and satisfying the directors that the killing was innocently done was omitted and 
in its place the clause was inserted that if there were two or more beneficiaries, 
one of whom killed the member, the other innocent beneficiaries would not be de- 
prived of their share of the benefits. 


It was competent for the association to make the amendment, and the insured 
in her application, which was a part of the contract, had covenanted and war- 
ranted that she would conform with the laws of the association then in force or 
which might thereafter be in force. This agreement was binding on her alike with 
other members, and the obligations under the contract must be determined by the 
amended law in force when the death occurred. It has been decided and is not 
now open to contention that such an amendment is reasonable and valid and there- 
fore binding upon members. Dey v. Knights and Ladies of Security, 113 Kan. 
86, 213 P. 1066; Roper v. Columbian Circle, 113 Kan. 280, 214 P. 421; Guy v. 
Modern Woodmen of America, 128 Kan. 745, 280 P. 756. 


It is contended and ingeniously argued that the incontestable clause must pre- 
vail over the provision with reference to the killing of a member by a beneficiary, 
and that the insurer is not permitted to contest the insurance for any reason other 
than those excepted in the incontestable clause, which were felony or breach of 
warranty. Of course the incontestable clause precludes a contest after the specified 
period of broken conditions of the policy, something to be performed by the in- 
sured, but how can it be said that the association is precluded from contesting 
an asserted obligation which it never assumed and which is expressly excluded 
from the contract. It was not an obligation or part of the contract. It amounted 
to a statement or agreement of the parties that the risk named was not to be 
regarded as the subject of the insurance contract. The incontestable clause did 
apply to mutual obligations assumed and included in the contract, but cannot apply 
to those which the parties agreed were not assumed, and which the governing 
law of the association provided could not be assumed. Plaintiffs cite and rely on 
Court of Honor v. Updegraff, 68 Kan. 474, 75 P. 477, as a case where the insured 
came to his death by suicide, and there is some general language in the opinion 
that probably gave plaintiffs some encouragement and ground to refer to it; but 
it is not an authority in support of plaintiffs’ contention in this case as was demon- 
strated in the later case of Myers v. Liberty Life Insurance Co., 124 Kan. 191, 
257 P. 933, 935, 55 A. L. R. 542. There the opinion in the Updegraff Case was 
interpreted, and it was shown that the question as to the effect of an incontestable 
clause such as was in the Myers Case and which we have here was not involved 
and determined in the Updegraff Case. In the Myers Case, the court recognized 
that there was a difference of judicial opinion on the subject and some of the 
cases cited by plaintiff were considered distinguished or held to be unsound; but 
there can be no doubt that this court has adopted a view contrary to the plaintiff's 
contention. On the question whether the incontestable clause conflicted with and 
prevailed over the one relating to a risk not assumed, it was said: “What the 
company was trying to guard against was insurance taken out by a person who 
intended to resort to suicide as a means of recouping or swelling his estate, or 
of providing for or enriching some beneficiary or beneficiaries. Experience shows 
that this is done often enough to warrant declination of the risk. Such being the 
purpose of the suicide provision, there is no necessary conflict between it and the 
incontestable provision. In strictness they relate to different subjects. One relates 
to engaging quality of the contract and the other to definition of risk. Observing 
the distinction, at the end of a year the company was bound to the full extent ot 
the risk it assumed, but it was not liable on a risk which it stipulated it would 
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not assume, and the defense that the assured committed suicide no more con- 
tested the policy than a defense that he is still alive.” 

The Myers decision is controlling in the instant case, and also finds support in 
other jurisdictions. 

In Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 449, 169 N. E. 642, there 
was a provision that death resulting from flight in aircraft was a risk not as- 
sumed by the insurance company, and it was contended that the provision con- 
flicted with the incontestable provision of the policy; but the court held that the 
provision was not inconsistent with other conditions in the policy, but was a 
restriction as to coverage, and that where there had been no assumption of the 
risk there can be no liability. In the opinion rendered by Judge Cardozo, then 
Chief Justice of the Court of Appeals, he said: “The provision that a policy 
shall be incontestable after it has been in force during the lifetime of the insured 
for a period of two years is not a mandate as to coverage, a definition of the 
hazards to be borne by the insurer. It means only this, that within the limits of 
the coverage, the policy shall stand, unaffected by any defense that it was invalid 
in its inception, or thereafter became invalid by reason of a condition broken. 
Like questions have arisen in other jurisdictions and in other courts of this 
state. There has been general concurrence with reference to the answer.” Citing 
a number of cases. 

Of the principles involved, it has been said: “By the use of the term ‘incon- 
testable’ the parties must necessarily mean that the provisions of the policy will 
not be contested, and not that the insurance company agrees to waive the right 
to defend itself against a risk which it never contracted to assume.” Scarborough 
vy. Ins. Co., 171 N. C. 353, 88 S. E. 482, 483, L. R. A. 1918A, 896, Ann. Cas. 
1917D, 1181. 

See, also, Jolley v. Ins. Co., 199 N. C. 269, 154 S. E. 400; Woodbery v. N. Y. 
Life Ins. Co., 129 Misc. Rep. 365, 221 N. Y. S. 357; Wright v. Philadelphia Ins. 
Co. (D. C.) 25 F.(2d) 514; Hearin v. Standard Life Ins. Co. (D. C.) 8 F.(2d) 
202, and other authorities referred to in the cases we have cited. 

We have examined the contentions of plaintiffs and the authorities they have 
presented, but find no error in the judgment, and it is therefore affirmed. 


LUCAS v. AMERICAN BANKERS’ INS. CO. No. 4180. 
Court of Appeal of Louisiana, Second Circuit, Second Division. May 4, 1932. 


141 Southern Reporter 394. 
1, INSURANCE. 
Denial of recovery for insured’s death held proper under evidence showing 
_ and beneficiary collusively represented age of aged grey-haired negress as 
about 45. 
While plaintiff’s counsel claimed there was no false statement made 
by the insured or by the beneficiary or the company’s agent, the evidence 
tended to show there was a collusion or secret common understanding 
and concert of action between the beneficiary and the agent, whereby 
the age of the beneficiary’s mother, for whom insurance was sought, was 
grossly misrepresented in the application. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 
2. INSURANCE. 
Provision in policy for payment of amount which premium would purchase 
= age held inapplicable where age was understated in application by about 
years. 
(For other cases, see Insurance, Dec. Dig. § 290.) 
4. INSURANCE. 
_,_ Insurer will not be held liable on policy when its consent results from mater- 
ial fraudulent representations which beneficiary helped to make effective. 
(For other cases, see Insurance, Dec. Dig. § 262.) 


en from First Judicial District Court, Parish of Caddo; E. P. Mills, 
Judge. 
Action by Ben Lucas against the American Banker’s Insurance Company. 


os judgment rejecting plaintiff's demands, plaintiff appeals. 
Affirmed. 
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Argued before Stephens, Taliaferro, and Culpepper, JJ. 

Foster, Hall, Barret & Smith, of Shreveport, for appellant. 

Wilkinson, Lewis and Wilkinson and Edward S. Klein, all of Shreveport, for 
appellee. 

CULPEPPER, J. 

Defendant, an insurance company of Chicago, IIl., issued from its office in 
Chattanooga, Tenn., of date October 21, 1930, an accident and health policy to 
Susan Lucas of Shreveport, La., upon her application taken and recommended 
by J. R. Billingsby, defendant’s local solicitor and agent at Shreveport. Ben 
Lucas, son of the insured and plaintiff herein, was named beneficiary in the pol- 
icy. 

Under the terms of the policy, in event of accidental death of the insured, 
the beneficiary was to receive the sum of $500; in event of sickness, or death 
from sickness, the insured was to receive certain stipulated sums as benefits, 
The policy provided that “after insured reached the age of 60 years or over, 
one-half above benefits will be paid, under Paragraph (1)” (which is the para- 
graph providing for payment on account of death from sickness). 

On January 31, 1931, the insured was struck and injured by an automobile 
as she started to walk across one of the streets of the city of Shreveport, and, 
as a result, she died the next day. Proof of death was furnished to defendant 
company with demand by plaintiff, the beneficiary, for settlement, which was 
refused, and this suit followed. From a judgment rejecting plaintiff’s demands 
he has appealed. 


Defendant before answering moved to strike from plaintiff’s petition that 
portion demanding double the amount called for in face of the policy plus $150 
as attorneys’ fees. The motion was overruled. These demands, however, have 
apparently been abandoned. 

The defense is that there was fraud and collusion practiced upon defendant 
by plaintiff. It is averred that defendant’s agent, J. R. Billingsby, called at 
plaintiff's home, where Susan Lucas resided, at plaintiff’s request, and was shown 
“a negro woman about 45 years of age, in good and sound health, whose name 
is unknown to—defendant, and was not Susan Lucas; that said hegro woman 
made an application—for a policy of insurance; that said applicant falsely and 
fraudulently gave her name as Susan Lucas.” Further answering defendant 
avers that Susan Lucas was a negro woman about 80 years of age, and “in truth 
and in fact she never made any application for insurance with your defendant,” 
and that because of the fraud and collusion practiced upon defendant in the 
substitution of a negro woman about 45 years of age in good and sound health, 
defendant was induced to issue the policy sued upon. 


Upon trial, plaintiff testified that it was his mother, not some one else, who 
was present when the agent called and wrote out the application, and that the 
application was written for her in her presence. The agent, Billingsby, did not 
testify positively that the person who was present and for whom he wrote the 
application was or was not Susan Lucas. He testified that the applicant appear- 
ed to him to be about 48 years of age. From the testimony as a whole on this 
point it appears certain that the woman was Susan Lucas, and none other, who 
was present and for whom Billingsby wrote the application. In fact, this is not 
now seriously disputed by defendant. The proof shows, and it is conceded by 
both plaintiff and defendant, that Susan Lucas, the insured, was a very old 
negro woman. Plaintiff, in his affidavit in proof of death and claim for payment 
under the policy, positively states his mother was 72 years of age at her death, 
which was but a little over three months after her application for insurance was 
written. Defendant in answer avers that her age was about 80 years. Dr. But- 
ler, coroner, who viewed her body at death, testified that “she was a dried up, 
gray haired old negro woman.” He said he would hesitate to say how old she 
was, but would “classify her as being real old.” So, there can be no doubt that 
both defendant's agent, Billingsby, and Ben Lucas, the plaintiff, who was present 
and answered questions asked him by the agent and pretended to give such in- 
formation as he possessed regarding his mother’s age, state of health, and oc- 
cupation, could not help knowing that Susan Lucas was a very old, “dried up, 
gray haired” woman. She was present at the time the application was made 
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out, signed it by mark, and Billingsby and plaintiff knew her age was by many 
years, more than a score years, over the age fixed in the application by Billings- 
by and agreed to by plaintiff. It was they who discussed and agreed upon an 
age to be inserted, and not she. 

Neither of these two men testified that Susan Lucas was even asked to state 
her age. Plaintiff contends himself by saying his mother did not know her age, 
but does not state he asked her at the time. Billingsby does not say he even 
asked her her age, but is content to say that the woman for whom he wrote the 
application appeared to be about forty-eight. His testimony regarding the iden- 
tity of the applicant, her age, and relationship to plaintiff, shows plainly that. he 
was endeavoring to evade the truth. He testifies that Ben Lucas appeared to 
be 45 years old, and says, “If I am not mistaken I think he represented this wo- 
man to be his sister.” Yet, in the application he fixes Ben’s age at 32 and his 
relationship to the woman as that of son. He says he put Susan’s age at 48 at 
Ben’s request. If he had wanted her age, he could easily have asked her. She 
doubtless would have given some sort of an answer, and given her. approximate 
age. Ben himself could doubtless have told within a few years his mother’s age. 
He too was evasive in his answers to questions regarding her age as well as that 
of his own. He was present, saw the application as it was being made out, 
knew and agreed for his mother’s age to go in at 48 and his own at 32, well 
knowing that both these were false and pure fabrications, and which could have 
no other purpose than to deceive defendant company into writing a policy, both 
as to health and accident, for his mother, and that in event of death by accident, 
he would be the beneficiary. 

From the testimony as a whole, we can construe the actions of both plaintiff 
and the agent Billingsby as none other than a scheme to defraud the insurance 
company which the latter represented. If plaintiff did not conceive the idea, he 
participated in its execution and thereby became a party to it. 

The policy recites that it was issued in consideration of the statements con- 
tained in the application, copy of which is attached “and which is made a ma- 
terial part” of the policy. It provides that an agent has no authority to change 
the policy or waive any of its conditions. It states that if the age of the insured 
is not correctly stated the amount payable under any clause will be such as the 
premium paid would have purchased at the true age; also, that the policy shall 
not be valid until countersigned by the duly authorized agent of the company at 
Chattanooga, Tenn. In the application the applicant expressly agreed that the 
statements therein made should constitute a part of the policy. 

The general rule of law stated in 1 C. J. § 61, under Accident Insurance, is 
as follows: 

“The application for insurance being considered as a part of the policy, it 
follows that the policy will be avoided where the applicant has made in his ap- 
plication false statements as to matters material to the risk, such as the mental 
or physical condition of the applicant, his state of health, his age, occupation, 
salary, or earning capacity, or existence vel non of other insurance.” 


“A fair test for determining the materiality of a statement contained in an 
application for insurance is found in answer to the question whether reasonably 
careful and intelligent men would have regarded the fact, communicated at the 
time of effecting the insurance, as substantially increasing the chances of the 
loss insured against.” United States Health, etc., Ins. Co. v. Bennett (Ky.) 105 
S. W. 433, 434 (cited under 1 C. J. Accident Ins., § 63.) 


We do not for a moment think that had the agent of defendant company at 
Chattano. ga known that Susan Lucas was an “old dried up, gray haired” woman, 
75 or 80 years of age, he would have approved her application and issued the 
policy, as such would be bound to increase the hazard of sickness and accident, 
and the consequent loss insured against. 


(1, 2] It is true there is a clause in the policy providing that if the age of 
the insured is not correctly stated the amount payable will be such as the pre- 
mium paid would have purchased at the true age. But we do not think such can 
be construed to apply to extreme old age and where the difference in the true 
age and the age given was so great and no doubt knowingly and purposely 
greatly exaggerated by both the agent and plaintiff. The clause evidently means 
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to apply to cases where only a mistake of a few days, months, or years, is in 
good faith made in computing the age. This interpretation, as well as the extent 
to which an agent’s knowledge may be imputed to the principal, is set forth in 
the case of Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 
680, 60 L. Ed. 1202, as follows: 

“The general rule which imputes an agent’s knowledge to the principal is 
well established. The underlying reason for it is that an innocent third party 
may properly presume the agent will perform his duty and report all facts which 
affect the principal’s interest. But this general rule does not apply when the 
third party knows there is no foundation for the ordinary presumption —when 
he is acquainted with circumstances plainly indicating that the agent will not 
advise his principal. The rule is intended to protect those who exercise good 
faith, and not as a shield for unfair dealing.” 

“Notice to or knowledge of an agent is not notice to or knowledge by the 
company, unless the circumstances are such as to justify the opinion that the 
agent would be likely to communicate the information to those in charge of the 
affairs of the company. Where the agent is engaged in a fraudulent transaction, 
and the party seeking to estop the company, by reason of the knowledge of the 
agent, is aware of his misconduct, he cannot set up the agent’s knowledge as be- 
ing knowledge of the company, for he must know that it is altogether unlikely 
that the agent would inform his superior officers of his own delinquency.” Roc- 
co v. Northwestern National Ins. Co. (1929) 64 Ontario Law Report, p. 559. 
(Cited ad quoted from in Best’s Insurance News, New York City, Jan. 11, 1932— 
Casualty Edition.) 

Plaintiff well knew, and so did his mother, if she knew anything about what 
was going on (we seriously doubt that she did), that the statements made in the 
application would be transmitted to the office of defendant in another state, for 
approval by its proper officer or agent, which was done in due course. Yet plain- 
tiff well knew that the statement relative to the age of his mother was false 
and extremely exaggerated. While her physical condition might have been good, 
he well knew that it could not be comparable to that of a woman 48 years of 
age. The misstatement of age has been held to be a material misrepresentation 
such as to avoid the payment of insurance. Vance on Insurance (2d Ed.) p. 801; 
3 Joyce, Insurance, § 1992; 3 Cooley’s Briefs on Insurance, p. 2023. 

In Ketchum v. American M. Accident Ass’n, 117 Mich. 521, 76 N. W. 5, 6, 
it was said that: 

“The courts never have said the company is bound by statements contained 
in an application, when not only the agent, but the assured knows they are un- 
true, and calculated to deceive, and the application is to be forwarded to the 
company as the basis of its action. To so hold would put these organizations 
completely at the mercy of dishonest and unscrupulous agents.” 

Counsel for plaintiff urges that defendant’s agent led the insured to believe 
that the policy was effective; that no fraud is shown on the part of the insured; 
and that defendant, under these circumstances, is liable, citing a number of de- 
cisions from this state. In Hardy v. Commercial Standard Ins. Co., 172 La. 50, 
134 So. 407, cited, it is shown that plaintiff, the insured, made no representation 
at all regarding the existence of other insurance (which was the ground upon 
which payment was resisted). He was not present when the policy was written. 
It was written entirely by defendant’s agent who knew all the facts. We do not 
think the case applicable here, for the reason that plaintiff, the beneficiary who 
seeks to recover under the policy, was present when the agent wrote the applica- 
tion, discussed with the agent his mother’s age, and gave all the other informa- 
tion about her which was inserted, saw and acquiesced in the insertion by the 
agent of his mother’s age, which was grossly misleading. He did not protest, 
but, according to his own testimony, merely told the agent that his mother did 
not know her age. Probably she did not know her age, yet that fact did not 
justify plaintiff’s acquiescence in the agent’s flagrantly misrepresenting her age. 
Neither do we think the other cases cited by counsel present circumstances 
similar to those shown in the present case. 


[3] Counsel for plaintiff complains that the trial court erred in permitting 
defendant to avail itself of the defense of fraud on the part of its agent without 
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specially pleading same. Doubtless defendant’s agent failed to divulge his 
fraudulent acts to defendant but laid the blame on the applicant and plaintiff. 
Upon the trial of the case, it developed that the agent had practiced fraud upon 
the company which he represented. This was brought out principally on his 
cross-examination by plaintiff’s own counsel and by plaintiff himself while on 
the witness stand. Certainly plaintiff could not expect the court to disregard 
these facts thus voluntarily shown by him. 

Counsel further complains that the court should not have considered the rate 
sheet filed in the record after the trial without authority. We do not know 
whether the court considered it or not, since no written opinion appears in the 
record. Aside from what the rate sheet shows, the court, we think, had ample 
other evidence on which to base its judgment without even considering the rate 
sheet. 

[4] Counsel contends that there is nothing in the application which limits 
the authority or power of the soliciting agent and that there was no false state- 
ment made by the insured or by the beneficiary to the company’s agent. Fraud 
may be proved by circumstantial, as well as direct, evidence; by simple, as well 
as direct, presumptions. Civ. Code, art. 1848. The testimony in this case shows 
that the false statements written into the application by the agent was done un- 
der circumstances which show conclusively, we think, a collusion, or a secret 
common understanding and concert of action by and between plaintiff and de- 
fendant’s agent, well knowing at the time that it was calculated to deceive, and 
done for a deceitful purpose, a “playing into each other’s hands.” The agent no 
doubt expected to profit from the insurance he wrote, and plaintiff likewise from 
the result of accidental death to his mother. At least it was designed to obtain 
some unjust advantage to them or to cause a loss to defendant, or both. The be- 
trayal by the agent, Billingsby, of his trust put an end to his agency. The rules 
of agency bring no benefit to those who openly and flagrantly violate them for 
their own gain. Neither will defendant be bound when its consent to issue the 
policy was the result of error caused by fraudulent representations to which 
plaintiff, if not made directly by him, yet by his act and conduct he has con- 
tributed to make them effective, the representations being material to the policy 
contract. 


The judgment appealed from is, we think, correct, and is therefore affirmed. 


AUGUSTINE v. FIRST NAT. LIFE INS. CO. No. 14054. 
Court of Appeal of Louisiana. Orleans. May 2, 1932. 
141 Southern Reporter 473. 
1. INSURANCE. 

Insurer refusing to pay is not liable for statutory penalty where insurer has. 
sound reason for believing claim ill founded (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602. ) 

2. INSURANCE. 

Where health insurer’s refusal to pay was based on reputable physician’s 
certificate and advice, insurer held not liable for double indemnity and attorney’s 
tees (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602. ) 

Appeal from First City Court of New Orleans; W. Alex Bahns, Judge. 

_ Suit by Ruben Augustine against First National Life Insurance Company. 
‘rom the judgment, defendant appeals. 

Judgment amended. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellant. 

A. H. Reed, of New Orleans, for appellee. 

Janvirr, J. 

Plaintiff claims of defendant, an industrial and sick benefit insurance com- 
pany, $42 representing six weekly payments and, also, an additional $42 represent- 
ing double indemnity to which he claims he is entitled under Act No. 310 of 1910, 
and attorney's fees, which he fixed at the sum of $25. 

The policy on which suit was brought was not issued by defendant, but all of 
Ne obligations of the company which issued it have been assumed by the defend- 
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ant, and, therefore, defendant concedes that it is liable for such amount as 
original insurer would have been responsible for. 

In the court below defendant contended that, during the six weks for which 
payment is claimed, plaintiff was not in such condition as to render defendant liable 
under the terms of the policy, but it is now conceded that, under the evidence, 
plaintiff was disabled within the contemplation of the policy, and that payment 
for six weeks is due. 

Therefore the only question which remains is whether the double indemnity 
and attorney’s fees, as provided by the statute of 1910, should be assessed, de- 
fendant contending that its refusal to pay was not arbitrary, but was based upon 
what apeared to its investigators to be sound reasons. 

[1] It is evident that the penalty provided by the said statute is not to be 
assessed in all cases in which refusal of payment is made by such insurance com- 
panies. As has been many times held, if such insurers have sound reasons for 
believing that claims are not well founded, refusal to pay does not render liability 
for the penalty absolute. 

“We do not think that this is a case calling for the impositon of double in- 
demnity and attorney’s fees on the insurance company under the provisions of 
Act 310 of 1910. Penalties in civil actions are not favored by the courts, and 
should not be imposed except in cases that are clear and free from doubt. It 
cannot be said that plaintiff’s contentions in this case were wholly unfounded or 
unreasonable.” Massachusetts Protective Ass’n, Inc., v. Ferguson et ux., 168 La. 271, 
281, 121 So. 863, 866. 

See, also, Brown v. Continental Casualty Co., 161 La. 229, 108 So. 464, 45 
A. L. R. 1521; Manuel v. Metropolitan Life Ins. Co., 18 La. App. ——, 139 So. 
548; Dance v. Southern Surety Co., 16 La. App. 373, 134 So. 725; Braxton v. 
Unity Indust. Life Ins. Co., 14 La. App. 435, 131 So. 629; Aubry v. American 
Nat. Ins. Co., 9 La. App. 385, 120 So. 431; Cryer v. Great American Cas. Co, 
7 La. App. 469; Silver v. National Life & Acc. Ins. Co., 6 La. App. 95; Stewart 
v. Security Ind. Life Ins. Co, 3 La. App. 256; and Kelly v. National Casualty 
Co., 9 Or. App. 196. 

[2] Here defendant acted on the certificate and advice of a reputable licensed 
physician, and, in view of this fact, it cannot be said that its refusal to pay was 
arbitrary. We, therefore, feel that the judgment of the court below, which 
awarded, not only the amount claimed as actual weekly indemnities, but also 
double indemnity and attorney’s fees, was, to that extent, erroneous. 

It is only fair that, in view of the small amount involved, the costs should 
be borne by defendant. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be, and it is, amended by reducing the amount thereof to $42, with legal 
interest from judicial demand, all costs to be paid by defendant appellant. 

Judgment amended. 

CITIZENS’ BANK v. PAN-AMERICAN LIFE INS. CO. et al. No. 965. 
Court of Appeal of Louisiana. First Circuit. May 3, 1932. 
141 Southern Reporter 481. 
1. INSURANCE. : 

Beneficiary has, during life of insured, under life policy providing for change 
of beneficiary, no power to prevent such change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. ; 

Purchase at public sale by judgment creditor of policy on judgment debtors 
life held in pledge succeeded to all rights of insured under policy, including power 
to change beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 222.) 
3. INSURANCE. ; 

Where pledged policy reserves power to change beneficiary, insurer cannot 
object to change of beneficiary by purchaser at public sale. 


(For other cases, see Insurance, Dec. Dig. § 222.) 
Appeal from District Court, Parish of Washington; C. Ellis Ott, Judge. 
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Suit by the Citizens’ Bank against Pan-American Life Insurance Company 
and another. From judgment for plaintiff, defendants appeal. 

Affirmed. 

Bascom D. Talley, of Bogalusa, and E. J. McGivney and E. J. Prinz, both of 
New Orleans, for appellants. 

L. W. McDougall, of Covington, for appellee. 

Le Bane, J. 

The plaintiff herein, Citizens’ Bank of Franklinton, instituted suit on April 
2%, 1929, against C. O. Knight as the maker, and M. R. Jones as indorser, of a 
certain promissory note for $5,800, which note was also secured by the pledge, as 
collateral, of a certain life insurance policy in the sum of $2,000 on the life of 
C. O. Knight, issued by the Louisiana National Life Assurance Society of New 
Orleans, and in which Mrs. Mattie Knight, wife of the assured, was named as 
beneficiary. The prayer of the plaintiff’s petition in that suit was for a personal 
judgment against both the maker and indorser of the note and for recognition of 
the lien and privilege resulting from the pledge of the policy of life insurance, 
and that the insurer thereunder be ordered to change the beneficiary from the 
name of Mrs. Mattie Knight to that of petitioner, and on his failure to do so 
that the judgment of court stand in lieu of his written request or authority to 
make the change. Mrs. Mattie Knight was also made a party to the proceeding 
for the purpose of having her appear to assert whatever interest, if any, she may 
have in the policy, and the prayer of the petition further demanded that it be 
decreed that she had no interest therein. 

It appeared that, in the meantime, the Pan-American Life Insurance Company 
had bought out the Louisiana National Life Assurance Society and had assumed 
all of its policies of life insurance. 


C. O. Knight and M. R. Jones did not defend the suit, and judgment was 
rendered against them by default. 


Mrs. Mattie Knight, in answer to the suit, denied that the policy had been 
pledged or assigned as alleged in plaintiff’s petition, and then set up a special 
plea that she was the owner of the policy by virtue of a gift made to her by 
her husband, and that he therefore had no right to pledge the same. She then 
reconvened for damages in a large amount for plaintiff’s refusal to have turned 


over the policy to her and for fees of attorneys employed to defend and assert 
her rights. 


From a judgment in the lower court recognizing the pledge of the policy to 
the plaintiff and rejecting her reconventional demand as in case of nonsuit, Mrs. 
Knight took an appeal to this court. The judgment denied plaintiff's right to have 
the change of beneficiary made as prayed for. Neither plaintiff nor the defendant 
C. 0. Knight appealed. 

In this court, 
not complete, 


it was held that the assignment of the policy to the bank was 
in that it had not been made in the manner in which the insurance 
contract directed that it be done, the requirement which the assignment lacked 
being that the consent of the insurer which was necessarv had not been obtained. 
\ judgment ordering the insurer to make the change. we held, would not be ef- 
fective against the insurer, as it was not a party to the proceeding. That part of 
the bank’s claim was therefore rejected as in case of nonsuit. and so were the 
a Mrs. Mattie Knight. See Citizens’ Bank v. Knight, 15 La. App. 62, 130 
( 27 

The present suit evidently results from the decision in the former case and is 
brought against the Pan-American Life Insurance Company. the insurer, after its 
alleged inability to make the requested change of beneficiary by reason of the 
claims and pretentions of Mrs. Mattie Knight who had notified them through her 

‘ounsel that she is entitled to the proceeds and benefits of the policy. Mrs. Knight 
again made a party defendant in this proceeding. 

After the personal judgment against Cc. O. Knight had become final, the 
plaintiff bank had caused execution to issue thereon. The policy which it held in 
pledge was seized and sold at public sale and bought by the bank. 

The Pan-American Life Insurance Company and Mrs. Knight both filed ex- 
ceptions of no cause of action to plaintiff’s petition which were overruled by the 
district cour They then each filed an answer, but, as the ruling on the exception 


1S 
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really disposed of the only issues in the case, the trial on the merits was more 
or less a formality, and judgment was accordingly rendered in favor of the plain- 
tiff. Both defendants have appealed. 

The Pan-American Life Insurance Company has no direct interest in the 
matter other than to be protected in whatever action it may take regarding the 
policy, by a judgment of court. Its position, as appears from a stipulation dictated 
in the record, so far as this plaintiff and the other defendant are concerned, js 
that of stakeholder. 

[1] Mrs. Knight, by her exception of no cause of action, raises pretty much 
the same issues as she did in the former suit. Anv right she may have to pre- 
vent a change of beneficiary under the policy depends on whether or not she has 
acquired a vested interest therein. On this point, the law seems to be against her 
contentions, as it appears to be well settled in this state that, during the life of 
the assured, the beneficiary does not acquire a vested interest in a policy in 
which the right to change beneficiary is reserved, such as the policy in this case 
provides. 

“Tt is an universally accepted principle in all jurisprudence that in any life 
insurance policy where the right is reserved to the insured to change his bene- 
ficiary, such as is stipulated in these policies, no beneficiary can acquire a vested 
right until after the happening of the condition on which they were issued; that 
is, after the death of the insured. Before the happening of that event, the bene- 
ficiary can neither assign nor transfer to his successor, or any one else, any 
rights in the policy, for he owns no rights therein.” Dorsett v. Thomas. 152 La. 
62, 92 So. 734, 736. See, also, Pollock v. Pollock. 164 La. 1077, 115 So. 275, and 
Alba v. Provident Savings Life Assurance Society, 118 La. 1021, 43 So. 663. 

As Mr. Knight, the assured in this case, is still living. Mrs. Knight, the bene- 
ficiary, has acquired no vested interest under the policv and “owns no rights 
therein.” If she has no rights therein—certainly. she is without right to question 
the validity of the assignment made to the Citizens’ Bank, or the right of the 
latter, now that it has become the absolute owner of the policy by virtue of its 
purchase of the same at public sale, to exercise the rights and options contained 
within its terms, admitting for the sake of argument, and for that purpose only, 
that there might have been some force in the claim of Mrs. Knight that there 
could be no change of beneficiary because the policy had been assigned—the trans- 
fer of the policy at public sale certainly now does away with any such contention. 

[2] By virtue of that sale and acquisition of the policy, the bank stepped into 
the shoes of the insured and became his substitute, as it were with respect to all 
the rights he might have exercised under the policy. Moon v. Williams, decided 
by the Supreme Court of Florida, June 25, 1931, and reported in 135 So. 555. In 
Feliciana Bank & Trust Co. v. Union Central Life Ins. Co., 137 La. 674, 69 So. 
‘91, the Supreme Court of our state decided that the plaintiff bank which had pur- 
chased a policy held by it under pledge, at public sale under the terms of the 
pledge, could exercise the rights of the owner of the policy with regard to the 
loan and surrender clauses, without first having secured a judgment of court 
‘against the insurer, determining its title. Rights with respect to loan and sur- 
render clauses in a policy are rights of the same nature and character as the 
‘one to change beneficiary, and we can think of no reason why the purchaser of 
the policy in this case should not enjoy the same right that was accorded the 
‘purchaser in the case cited. 

[3] The judgment of the lower court correctly decreed the plaintiff to be tie 
owner of the policy involved herein, free from any rights or claims whatever of 
Mrs. Mattie Knight, and also properly decreed that the Pan-American Life In- 
surance Company change the beneficiary under the policy as prayed for, and it Is 
therefore affirmed. 


SHERIDAN v. THIBODAUX BENEV. ASS’N. No. 975. 
Court of Appeal of Louisiana, First Circuit. Mav 3, 1932. 
141 Southern Reporter 488. 
1. INSURANCE. 


Benefit association paying death benefit by assessment after members a 
e . . . ” 79 S 
instead of charging annual premium held “insurance company,” within statu 
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waiving forfeiture because of false answers in application for insurance, in ab- 
sence of medical examination (Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 688.) 
2, INSURANCE, 3 Poe : ee aoa 

Statute waiving forfeiture because of false answers in application for insur- 
ance, in absence of medical examination, applies to answers made in application 
for reinstatement of membership in benefit association, which is in effect an in- 
surance company (Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 365f2].) 

Elliott, J., dissenting. , 
Appeal from District Court, Parish of Washington; Prentiss B. 
Judge. A 
On rehearing. ; 
Former judgment reversed, and judgment below affirmed. 
For former opinion, see 134 So. 360. 


Voorhies & Labee, of LaFayette, and Ott & Johnson, of Franklinton, for ap- 
pellant. 


Rich & Jones, of Bogalusa, for appellee. 

Le Banc, J. 

The question about which we entertained further doubt, after the original de- 
cision of this case on appeal, 134 So. 360, was whether the provisions and waivers 
in Act No. 97 of 1908 applied to an association of the character of this defendant. 

The original opinion of this court holds that the Act of 1908 referred to, as 
well as Act No. 227 of 1916, do not govern mutual benevolent associations, which 
is what this defendant was held to be, and therefore the waivers therein referred 
to do not apply, and, as the insured had misrepresented the condition of his health 
at the time of his application for reinstatement, the defendant was relieved from 
liability and the beneficiary was denied recovery under the certificate which she 
held. 

We are still of the opinion that the statements made bv the insured at the 
time he applied for reinstatement were untrue. We are also of the same opinion 
that the provisions of Act No. 227 of 1916 do not govern in this case, as they 
are to be applied only against those insurance companies which are legal corpora- 
tions. In other words, such companies as are duly incorporated under the laws 
of those states in which they have their domicile. The defendant here is not an 


meorporated association, and therefore does not come within the requirements and 
provisions of that act. 


Carter, 
































The task of reviewing the case on this rehearing is therefore limited to a 
consideration of two questions: (1) Is the defendant such an insurance company 
a 1s governed by the provisions of Act No. 97 of 1908: and. if it be held to be 
such, (2) do the waivers provided for under that act apply only to statements 
made in connection with the original application for insurance. or do they apply 
equally to statements made in connection with an application for reinstatement of 
a lapsed policy or certificate? 

There is no doubt but that several important differences can be pointed out 
between associations like this defendant and regular life insurance companies, but, 
when fully analyzed, is not the fundamental purpose of each the same? Are not 
such associations in substance and effect companies or associations carrying on the 
business of life insurance? Instead of a policy, the beneficiary holds a certificate, 
both being to the same effect, which is that, within a certain time, after proof of 
death of the insured, the company will pay to such beneficiary a certain sum of 
money, provided the insured (who is called a member in the association) shall 
lave paid all dues assessed against him. This assessment corresponds to the pre- 
mums paid by the insured in the regular insurance company, and, instead of 
laving to be paid at stipulated periods, has to be paid upon due notice of the 
death of a member in the same circle to which he belongs. It is true, although 
‘te amount to be paid under the certificate is stipulated as being $1,000, that there 
Saqualifying provision following, which may limit it to a certain amount accord- 
ing to the collections that are made, but that qualification does not take away 
‘tom the association its nature and character, which, strictly speaking, 1s a form 
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of life insurance. Regular life insurance companies bind themselves to pay a cer- 
tain amount specified in the policy which they issue, which amount is necessarily 
also based on the number of persons they keep insured and on a death rate that 
is calculated along the most scientific lines. If they did not maintain or increase 
the number of persons they insure, or, if, as Le Blanc, the president of the de- 
fendant association, says, they insured people, regardless of their health, they 
would not be able to survive and pay off their losses anv more than his associa- 
tion could. Regardless of the altruistic motives which he savs lie back of his asso- 
ciation, it stands out in the final analysis as essentially a form of life insurance 
based on the plan of mutual life insurance. The loftv sentiments of friendship 
and family ties referred to by him and by which he says members are bound to 
each other to help themselves in the misfortune of death are overshadowed by a 
consideration of the fact that the association is state wide. or perhaps wider, and 
that in a single circle, such as the one to which the deceased in this case belonged, 
and which is circle No. 3, there are two thousand people, some living hundreds 
of miles apart, and a vast majority no doubt, being total strangers to each other. 
Our conception of a truly mutual benefit society is better conveyed in paragraph 
6, which deals with the subject in Ruling Case Law, volume 19, page 1183, than 
we can express it ourselves. In making a distinction between such societies and 
insurance companies, among other things, it is stated: “Nor ‘are benevolent and 
beneficial associations influenced solely by the strict letter of their contractual obli- 
gations, but also by a spirit of fraternity. Thus, it not infrequently happens that 
the dues of a sick member are paid by the members of his subordinate lodge, or 
put out of its treasury, to keep him in good standing, in the face of impending 
death, for the very purpose of securing the payment of the benefit fund to his 
family. Such is not the conduct of mere strangers with each other, or of those 
who are bound only by the ties of insurance.” 


We cannot say that we read in the organization of the Thibodaux Benevolent 
Association any such kind of society, and neither do we see, in the conduct of its 
business, any such relation betwen those who compose it. 


[1] That there are differences between such associations as are referred to, 
and regular life insurance companies, is, as already intimated, patent. But the 
question at issue is, Are they such differences as exempt them from the provisions 
of states’ laws respecting insurance? In some jurisdictions, it is held that they 
are, but, as we view it, the weight of authority is otherwise. As appears from 
Ruling Case Law in the section following the one just quoted, in a number of 
jurisdictions, they are exempt by some express provisions of law from the regula- 
tions, or some of the regulations imposed on life insurance companies. “Under 
statutes of this nature,” says that authority, “the decisions vary as to what Js 
essential to bring an association within the exception. but they are practically 
unanimous in agreeing that where such associations have an insurance department 
and the provisions of a fraternal character are eliminated. their primary and only 
purpose is that of life insurance.” That language seems peculiarly appropriate in 
considering this case, particularly in view of the fact that there is, in Louisiana, 
a special statute, Act No. 256 of 1912, which exempts fraternal insurance societies 
from the provisions of our special insurance laws. If it had been the intention 
of the Legislature to also exempt mutual benevolent associations, it would have 
been a very simple matter to include them along with fraternal socities in the act 
of 1912. ” 

Quoting further from where we left off in Ruling Case Law, we see ns 
“Where the whole purpose of an association is to secure to each member thereo 
the payment, on his death, to his beneficiary or representative, of a certain - 
of money, subject to the fulfillment of the conditions imposed by the charter = 
by-laws, and practically the only qualifications required for membership are - 
the applicant shall be in a certain condition of health and within a certain = 
then such society is an insurance company and bound to comply with the laws 
governing such.” : 

There, it seems, we have exactly what this defendant association 15. and, 
being so, it is then a society which is essentially, in substance and form, an i 
surance company, and is bound by the laws of this state governing such. Ammons 
those laws, of course, is Act No. 97 of 1908, which provides, as shown in 
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original opinion, that the company which does not reauire a medical examination 
of an applicant for insurance shall be presumed to have “waived its rights to 
cdaim a forfeiture of the policy based on the ground that the assured did not 
make true and full answers in the application as to the health. habits or occupa- 
tion whenever it shall appear that the agent of the company knew, or might have 
ascertained with reasonable diligence, the true condition of the applicant’s health, 
or the real facts as to his habits or occupation,” and that “knowledge of the 
agent of the company in writing the application, or of the collector of. the company 
in collecting the premiums from the assured, shall be imputed as notice to the 
company, as to the health, habits or occupation of the assured.” 

[2] Having now reached the conclusion that the defendant is subject to the 
provisions of the act of 1908, we next have to consider the second question pre- 
sented, which is, Does the waiver therein specified apply to statements made in an 
application for reinstatement as well as to those made in connection with the 
riginal application? 

In view of a recent decision of the Supreme Court on a similar question 
before it, the matter is now an easy one for us to decide, as we have no alterna- 
tive but to follow the decision of the Supreme Court. 

We refer to the case of Eddins v. National Life and Accident Insurance Co.. 
173 La. 644, 138 So. 430. That case involved the application of the provisions of 
Act No. 227 of 1916 to applications for reinstatement, and it was held that thev 
applied the same as in the case of the original application. The act of 1916 1s 
one of the same nature as that of 1908 under consideration here. and we believe 
the decision is controlling in this case. Indeed, counsel for defendant virtually 
concedes it to be, in the event we held that the act of 1908 governed at all. 

The conclusions we have now reached force us to a different decision than 
was originally rendered by us in which the judgment of the lower court was re- 
versed and the demands of the plaintiff rejected. 

For the above and foregoing reasons, it is now ordered, adjudged, and de- 
creed that the original judgment of this court be, and the same is now, set aside, 
avoided, and reversed, and it is further ordered, adjudged, and decreed that the 


judgment of the district court be reinstated and made the iudgment of this court. 
The defendant to pay all costs. 


PECORARO v. NEW YORK LIFE INS. CO. No. 13920. 
Court of Appeal of Louisiana. Orleans. May 2, 1932. 
141 Southern Reporter 501. 
|, INSURANCE. 


Insurer claiming insured committed suicide has burden of establishing that 
insured committed suicide to exclusion of every other reasonable hypothesis. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 
2 INSURANCE. . 
Insurer had burden of showing motive for suicide, if motive was essential to 
overcome presumption in favor of accident. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 
3. INSURANCE. 

_In action on double indemnity clause of life policy in which defense was 
suicide, evidence did not establish suicide to exclusion of possibility of accidental 
discharge of gun. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 
4, INSURANCE, 
. In action on double indemnity clause of life policy, evidence did not show 
suihcient motive for suicide claimed. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 
_ Action by Mrs. Frances Pecoraro, widow of Joseph Giardina, against the 


‘ew as Life Insurance Company. From a judgment for plaintiff, defendant 
appeals, 


Affirmed. 
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Louis H. Cooke, of New York City, and Montgomery & Montgomery, of 
New Orleans, for appellant. 4 

Herbert W. Kaiser, Thomas Tomeny, and John H. Hammel, Jr., all of New 
Orleans, for appellee. 

Hicerns, J. 

The widow of Joseph Giardina brought this action to recover the sum of 
$1,000 alleged to be due under the double indemnity clause of a life insurance 
policy issued by the defendant company upon the life of her deceased husband, 
alleging that he was accidentally killed on July 1, 1930, when his pistol exploded, 
as he tripped and fell down the steps in his home. The company paid the face 
value of the policy or $1,000 to the beneficiary, but declined to pay the additional 
$1,000 claimed to be due, averring that the deceased had committed suicide, which 
was expressly excluded as a risk in connection with the double indemnity clause 
of the policy. 

There was judgment in favor of the plaintiff as prayed for, and defendant 
has appealed. 

The record shows that the deceased was living with his wife and five chil- 
dren at Lutcher, La., where he operated a retail mercantile business until Feb- 
ruary, 1930, when he moved his family to New Orleans in order to give his 
children better educational advantages. He opened a retail grocery store on 
Saratoga street in a negro neighborhood, he and his family living above the 
store. He kept a .38 caliber revolver in the store during the daytime and carried 
it upstairs at night for protection. The night before his death he retired about 
12:30 o’clock, he and his wife occupying one of the upstairs bedrooms and his 
children occupying the other two rooms, all of which had connecting doors. 
Before retiring he stated that it was his purpose to go to the French Market in 
the morning in order to purchase certain vegetables for his store. He arose 
about 4:30 a. m., dressed in his working clothes, washed his face and hands, and 
brushed his teeth. He proceeded down a flight of stairs, which were very steep, 
with his gun in his right hand, a flash-light and a policeman’s billy and his 
money box in his left hand. His wife, who had also dressed, followed him down 
the stairs. There is a right-angle turn in the staircase, and after passing that 
point the gun exploded wounding him and causing his body to fall forward down 
the stairs coming to rest near a door which led to the outside with one of his 
feet on the bottom step. The bullet entered the neck of the deceased two inches 
below his chin, slightly to the right side, passed upward through his brain and 
made its exit slightly to the left side of his head and then embedded itself in 
the ceiling of the room. Plaintiff began to scream and cry as well as her daugh- 
ters who saw their father’s body when they came down the stairs. One of the 
neighbors, a negro woman, attracted by the outcries, came in, and the police 
were notified, and they in turn summoned the ambulance, and the deceased was 
taken to the Charity Hospital, where he died three hours later without gaining 
consciousness. 

The relevant provision in the policy reads as follows :— 

“New York Life Insurance Company 
“A Mutual Company, 
“Agrees to pay “ 
Beneficiary Frances P., Wife of the Insured ***———————Beneficiary | 
(with the right on the part of the Insured to change the Beneficiary in the manner provide 
in Section 7) 

Face Amount One Thousand Dollars 

' (The face of this policy.) : ‘eee 

Upon receipt of due proof of the death of Insured ***Joseph Giardina 

the Insured; or Double Indemnity ***Two Thousand*** Dollars <a Se 

(Double the face of this Policy) 
upon receipt of due proof that the death of the Insured resulted directly and in- 
dependently of all other causes from bodily injury effected solely through exter- 
nal, violent and accidental cause, and that such death occurred within ninety 
days after sustaining such injury, subject to all the terms and conditions con- 
tained in Section 2 hereof.” 

Section 2 reads as follows: 

“Section ‘2,—Double Indemnity + will 

“The provision for Double Indemnity Benefit on the first page hereot WI 
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not apply if the Insured’s death resulted from self-destruction, whether sane or 
insane; from any violation of law by the Insured; from military or naval ser- 
vice in time of war; from engaging in riot or insurrection; from war or act in- 
cident thereto; from engaging, as a passenger or otherwise, in submarine or 
aeronautic operations; or directly or indirectly from physical or mental infirmity, 
illness or disease of any kind. The company shall have the right and opportunity 
to examine the body, and to make an autopsy unless prohibited by law.” 

[1] In the case of Eckendorff v. Mutual Life Insurance Company, 154 La. 
183, 97 So. 394, 396 (a case involving a pistol shot in the right temple, where the 
defense was suicide), the Supreme Court said: “When, in order to avoid liability 
on a policy issued by it, an insurance company relies on the defense that the in- 
sured committed suicide, the burden rests on the company to establish that the 
insured did commit suicide to the exclusion of every other reasonable hypothesis.” 

In the case of Webster v. New York Life Insurance Company, 160 La. 854, 
page 864, 107 So. 599, 603, where the insured died from a pistol shot in his right 
temple, the defense being suicide, the Supreme Court said: 

“It is therefore clear that in a suit on a life or accident insurance policy, 
where the defense is that the deceased committed suicide, there is but one issue 
to be resolved, and that is: Do the facts and circumstances proved exclude with 
reasonable certainty any hypothesis of death by any other means? 

“But that is a question of fact, because, like the question of what is the 
proximate cause of an injury, it is not a question of science or legal knowledge, 
but each case must necessarily stand on its own particular facts and circum- 
stances. 

And on page 880 of 160 La., 107 So. 599, 608, the court further said: “And 
since it is evident from the testimony, and undisputed that the insured killed 
himself, whether accidentally or intentionally, it follows that this case presents 
only two issues, both of fact, to wit: Do the physical facts surrounding the death 
of the insured exclude with reasonable certainty any possibility of accident? and, 
if not, Does the evidence show that the insured had such sufficient motive for 
taking his own life as would overcome the presumption against suicide, and make 
it reasonably certain that his death was not the result of accident, but of his 
own deliberate intention to take his own life?” 


[2] And again on page 892 of 160 La., 107 So. 599, 612, the court held: “And 
the burden of proof was on defendant to show motive, if motive was essential to 
overcome the presumption in favor of accident, and establish suicide, for suicide 
isan afirmative defense, and the burden of proof is on the defendant to show it. 
Supreme Tent K. M. v. Stensland, 68 N. E. 1098, 206 Ill. 124, 99 Am. St. Rep. 137.” 


The only eyewitness to the shooting was the plaintiff, the widow of the de- 
ceased. She stated that she descended the stairs with her husband in front of 
her, but suddenly he appeared to trip or stumble, and, as he lurched forward and 
grabbed for the balustrade with his right hand, the gun exploded, fatally wound- 
ing him in the neck and head and causing him to fall forward, as we have al- 
teady described. 

She is corroborated by her daughter, Josephine, age 18, and Virginia, age 16. 
They testified that both plaintiff and her husband arose early and dressed in 
their working clothes, and that their father went down the stairs first with the 
gun in his hand; that they did not see the firing of the shot that killed him, 
but that when they heard the shot and the screams of their mother that they 
tushed to her and found their wounded father lying at the foot of the stairs 
with one foot resting on the bottom step. 


A colored woman by the name of Carrie Maze was the first neighbor to 
teach the scene, and she testified that she found plaintiff crying and screaming 
and holding her husband’s head in her arms at the foot of the steps; that she 
notified the police and had a pillow placed under the dying man’s head in order 
that he might be more comfortable; that she bathed his face with water; and 
that she remained there while the police were there and until the ambulance 
took the deceased away. 

Defendant proved by Coroner Roeling that the cause of death was the gun- 
shot wound in the neck and head, and that for one-quarter of an inch in a cir- 
cle around the place where the bullet entered the neck there were powder burns. 





514 The Insurance Law Journal, Vol. 79 [Sept., 1932 


He identified the coroner’s report and the plaintiff’s statement taken before the 
coroner’s jury. The official finding was death from the result of a self-inflicted 
wound. The deceased was described as being an Italian, male, white, age 45 
years, 5’ 9” tall, weight 195 pounds. 

Corporal Denis V. Patachon, a witness for defendant, identified his suicide 
report and testified that he and Patrolman Lawrence Montalbo arrived at the 
home of the deceased about 5 o’clock in the morning in response to a telephone 
message; that when they arrived there he found the deceased on the floor in the 
vicinity of the foot of the stairs with his head on a pillow which had consider- 
able blood on it; that he questioned the plaintiff, who was in a highly nervous 
condition concerning the shooting, and that she stated to him that her husband 
had shot himself because he had low blood pressure; that he also spoke to one 
of plaintiff's daughters (but he was unable to identify her) and stated that she 
told him that her father had gone downstairs to take his medicine, had placed a 
pillow under his head, and then shot himself. He further testified that the dy- 
ing man attempted to speak to him, but that plaintiff said something to her 
husband in Italian, and that thereafter he was unable to get any response from 
him. 

Patrolman Lawrence Montalbo, a defense witness, makes the same state- 
ments at to the physical conditions upon his arrival, but does not corroborate 
the corporal as to what plaintiff said or what her daughter said, or that the de- 
ceased was about to give a statement when his wife in Italian apparently advised 
him not to do so. 

Carrie Maze, plaintiff's witness, likewise failed to hear these conversations, 
although she was present bathing the dying man’s face. 

Captain Joseph Sonnenberg, qualified as an expert on firearms, stated ‘hat 
in his opinion the .38 caliber Smith & Wesson special revolver, from which the 
shot was fired that killed the deceased, could not be exploded by striking the 
trigger guard or the rear of the hammer against the balustrade. At the sugges- 
tion of the court he gave demonstrations which corroborated his statements. 
He also verified his opinion, by experiment, that the wound was inflicted when 
the pistol was within one foot of the deceased’s throat on account of the small 
area—one-quarter of an inch—of powder burns surrounding the wound in the 
neck. 

Raymond De Lord, a defense witness, testified that he was the clerk in the 
coroner's office, and that he wrote out on the typewriter the statement dictated 
by plaintiff in the coroner’s office the day of her husband’s death, but on cross- 
examination he admitted that the statement was not taken in shorthand and not 
written verbatim, although he was quite sure that he had correctly written down 
what was said. This statement consists of questions and answers covering 
about one-half of a page. 

Dr. Carroll W. Allen, who treated the deceased from May 20, 1930, to May 
25, 1930, testified as a witness for the defendant, and stated that the deceased 
was suffering from low blood pressure due to the fact that he was working seven 
days a week from early morning until late at night in the store without proper 
rest; that he found nothing seriously wrong with the man and directed him to 
rest. The doctor ordered him to the Baptist Hospital, where deceased remained 
for five days under observation and then, assuring the doctor that he felt better, 
he left the hospital and did not return to the doctor’s office for treatments, al- 
though he had promised to do so. The doctor also stated that there was nothing 
about the man’s condition to cause any alarm, and that he did not say anything 
to him which would have caused him to become apprehensive about his health 
He further testified that Giardina had stated to him that business was bad on ac- 
count of the depression, but that the deceased’s views in that direction were no 
worse than any other man with whom you might have met and talked at that 
time. He stated that low blood pressure causes one to be depressed physically, 
but in no way impairs the mind. 

Dr. Doussan, the family physician, a plaintiff witness, testified that he had 
known the deceased for a great many years and had attended his wife at the 
birth of all of her children; that the deceased suffered from low blood pressure, 
which caused him to be depressed physically, i. e., fatigued and tired; that all 
he needed was to be toned up and prescribed a vacation for him; that deceased 
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was always healthy, except at one time when he treated him for a tendency 
towards diabetes, which was cured; that there was nothing in the condition of 
his health to cause any apprehension or alarm; and that the deceased did not 
appear to him to be discouraged about his health. 

Plaintiff established by her own testimony, that of her two daughters, her 
brother, her nephew, who was a student at Loyola University where he was 
studying to be a dentist, her sister-in-law, Dr. Doussan, the family physician, 
Mr. Dulitz, who is the president of the Merchants Tailors, George Howard, a 
policeman, and Theodore Hirtzler, a pipe fitter, that she and her husband had 
lived happily together for 20 years, he being 45 years of age and she being 42 
years of age; that there were seven children born of the marriage, five living 
and two deceased; that the deceased’s domestic life was happy; that he was a 
kind father and a devoted husband; that he provided very well for his family. 
These witnesses also testified that the deceased was enjoying a profitable busi- 
ness and making a good living; that his store was very well stocked with mer- 
chandise; that he had a delivery truck and at the time of his death had $570 
in cash in the bank—this is corroborated by the bank’s statement—with outstand- 
ing bills amounting only to $200. 

From the medical and lay testimony it appears that the deceased was in 
sound health except for the fact that he was overworked and needed rest and 
recreation in order to correct the low blood pressure, which was a mere 
symptom that he was overtaxing his constitution by working too many hours a 
day and too regularly, without recreation and sufficient rest. 

These witnesses also gave testimony tending to show that the deceased was 
of a jovial and affable disposition, in good spirits up to the very night before he 
was shot, and that he had planned the morning he was killed to rise early for 
the purpose of going to the French Market to get some merchandise; that he 
had had his clerk order him a new check book in order to pay his current bills, 
which he had prepared to make checks for and to send out during the day he 
was killed. 

Counsel for defendant contends that the circumstances under which the de- 
ceased met his death reasonably excluded the possibility of accident, and that 
defendant has proved that the motive of the deceased in taking his life was his 
poor health. Counsel for defendant points out that the plaintiff, in a statement 
made in the coroner’s office, said that she was up stairs at the time her husband 
shot himself, and therefore did not see the occurrence. He argues that her 
statement should be disbelieved on that ground, and also because Corporal Pat- 
achon stated that at the time he interviewed her at the scene of the killing she 
stated that her husband had shot himself because of his low blood pressure. 
Mrs. Giardina denies that she made these statements. The testimony of Carrie 
Maze and Officer Montalbo tends to corroborate her because these two witnesses 
were present and did not hear her make the alleged statements. 


We might say at this point that it is difficult for us to understand Corporal 
Patachon’s assertion that when the deceased, in his dying condition, was ap- 
parently trying to speak to him, plaintiff told her husband something in Italian 
and that he then did not speak, because the overwhelming testimony in the rec- 


ord shows that the bullet entered the brain of deceased, and that he was uncon- 
scious at the time. 


We also find it hard to appreciate the corporal’s statement that one of de- 
ceased’s daughters said that he went downstairs, laid his head on a pillow, and 
shot himself, for, if the deceased had laid down with his head on the pillow and 
shot himself—the bullet entering the neck two inches below the chin and coming 


out the top of his head—the bullet would not have lodged in the ceiling, but in 
one of the walls of the room. 


The corporal found a large swollen spot over one of the deceased’s eyes 
and said he thought it was the place where the bullet had lodged, but this bruise 
was evidently caused by the deceased falling to the floor on his face, when he 
tnpped and fell down the steps; thus again showing that deceased. could not 
have shot himself while lying on the floor with his head on a pillow. 

Plaintiff and Louis Dulitz both testify that they went to the coroner’s office, 
after reading the newspaper articles of the coroner’s jury’s finding of suicide, 
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for the purpose of having the suicide report corrected so as to show that the 
shooting was accidental. 

But, even if we entirely eliminate plaintiff’s testimony, we do not believe 
that would help the defense, unless we also disregard all the other evidence in 
ms os offered by the plaintiff, and it is not even contended that we should go 
that far. 

In the case of Webster v. New York Life Insurance Co., supra, on page 887 
of 160 La., 107 So. 599, 611, the court said: 

“There they found Webster in his underclothing and bare feet, sitting on a 
canebottomed stool which stood between a. ‘dressing table’ or ‘dresser’ and the 
foot of the bed; his body lying back on the bed, with his right hand on his right 
leg, near a pistol, which lay on the stool between his legs. 

“He was ‘bleeding from the mouth,’ and the coroner found a bullet wound 
in his right temple, but ‘no powder marks.’ Judging ‘from the wound and the 
course of the bullet,’-the coroner ‘would say that he shot himself with the re- 
volver’; but he was very properly not allowed to answer plaintiff’s counsel as to 
whether he, thought the wound was accidental or intentionally inflicted. The 
coroner’s official finding was ‘suicide.’ 

“As Mr. Russell saw the body of his brother-in-law, he exclaimed, ‘Oh, my 
God, he is dead’; or he has ‘shot’ or ‘killed’ himself, or he has ‘committed sui- 
cide.’ He says he thinks he said the first. The police say they think he said 
the last, or ‘something of the kind.’ 

“His exclamation at the time, whatever it was, was good evidence of what 
he thought at the time. But his opinion, whether at that time or at any other, 
is of no value whatsoever as to whether the death was an accident or suicide 
for even the formal report of a coroner’s jury is at best but the weakest kind of 
evidence. Leman v. Life Ins. Co., 15 So. 388, 46 La. Ann. 1189, 24 L. R. A. 589, 
49 Am. St. Rep. 348; and, ‘by the weight of authority, however, while such ver- 
dict is competent to be received in evidence as part of the proof that the death 
occurred, it is not even prima facie competent as tending to prove the cause of 
such death; and this is true when it is introduced by either party.’ 13 Corpus 
Juris, p. 1256; 37 Corpus Juris, p. 633, § 436. See, also, text and note 13, page 
634.” 

See, also, Phillips v. Equitable Life Insurance Co., 26 La. Ann. 404, 21 Am. 
Rep. 549, and Galt v. Travelers’ Ins. Co. (La. App.) 141 So. 105, decided April 
18, 1932. 

It is our opinion that the overwhelming evidence in the case shows that 
there was no motive for the deceased to have committed suicide; that he was in 
a normal state of mind, no serious impairment of his health, in good financial 
condition, operating a profitable business, and his domestic relations were happy 
both with reference to his wife and his children. The amount of the policy 
would not warrant us in believing that he would have committed suicide for the 
purpose of giving his family the benefit of the proceeds of the policy. The evi- 
dence satisfies us that deceased was shot while he was descending the stairs. 
It would seem strange that, if he contemplated committing suicide, he would 
have chosen such an odd place as the steps to commit the act. 

In the case of Webster v. New York Life Insurance Company, supra, the 
Supreme Court said: “And, for the rest, ‘the freaks of a gun (or pistol) when 
not carefully handled (even by a sober man) are sometimes wonderful.’ Boyn- 
ton v. Equitable Life Assurance Society, 29 So. 490, 491, 105 La. 202, 204 (52 L. 
R. A. 687). How much more wonderful may not such freaks be, when the gun 
is handled by a drunken man?” 


Captain Sonnenberg, the firearm expert of the defendant, on cross-exam- 
ination, testified as follows: “Q. You have heard of guns going off without any 
explanation of their going off, haven’t you, that you couldn’t see any reason why 
they should have gone off? A. Well, I never have, Mr. Kaiser. They claim 
that that has happened, but I never saw that. There has got to be a reason 
for a gun to go off. We had a similar instance of a gun going off accidentally 
that the police officers, themselves, said they can’t understand how the gun 
would have exploded and they shoot themselves, but after just a little bit of 
questioning and investigating, it is easy to see what made the gun go off and the 
officer shoot himself.” 
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This expert stated on cross-examination that, while in his opinion the gun 
could not have been exploded by striking the trigger guard or rear of the ham- 
mer on the balustrade, he would admit that it was possible for the deceased at 
the time that he stumbled and fell to have accidentally pulled the trigger of the 
gun, which “appears to be a very quick shooting gun,” and shot himself. 

[3, 4] We have carefully read the record and the decisions of the Supreme 
Court on this question, and particularly the Webster Case, which is an ex- 
haustive opinion covering the law on this subject in Louisiana, and have reached 
the conclusion that the circumstances under which the deceased met his death 
do not reasonably exclude the possibility of accident, and that no serious or suffi- 
cient motive has been shown for the deceased to have destroyed himself. Leman 
y. Manhattan Life Insurance Company, 46 La. Ann. 1192, 15 So. 388, 24 L. R. A. 
589, 49 Am. St. Rep. 348; Boynton v. Equitable Life Assurance Soc., 105 La. 204, 
% So. 490, 52 L. R. A. 687; Michel v. London & Lancashire Indemnity Company 
of America, 162 La. 160, 110 So. 186; Faulk v. Mutual Life Insurance Co., 160 
La. 529, 107 So. 395. 

For the reasons assigned the judgment appealed from is affirmed. 

Affirmed. 

Janvier, J. (concurring). 

In several of the cases cited, the facts were at least as suspicious of suicide 
as are those here. In those cases the Supreme Court held that suicide had not 
been established to the exclusion, with reasonable certainty, of every other 
hypothesis. 

Me although here the evidence of suicide is abundant, nevertheless, in my judg- 
ment the possibility of accident has not been excluded with that reasonable cer- 
tainty which is necessary under the decisions referred to. 

I concur in the decree. 


GUARANTY INCOME LIFE INS. CO. v. BALL et al. No. 947. 
Court of Appeal of Louisiana. First Circuit. Mav 3. 1932. 
141 Southern Reporter 520. 
1. INSURANCE. 


In action on premium notes, defense of failure of consideration because of 
failure to receive stock in insurance company held not supported by provision in 
application authorizing holding cash dividends accruing on policy as payment of 
stock in company. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

2. INSURANCE. 

Under provision in application for insurance that no statement not included 
therein and presented to officers of insurer were binding. representation by agent 
not included in application held not binding on insurer. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

3, INSURANCE. 

Giving of notes by insured and acceptance thereof by insurer constituted pay- 
ment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 

4, INSURANCE. 
_ In action on premium notes, defense being failure of consideration because 
{ nondelivery of policies, evidence held to show defendants knew of delivery of 
Policies to third person for safe-keeping. 
(For other cases, see Insurance, Dec. Dig. § 188{2].) 
5. INSURANCE. 

Failure of insurer to carry out representations made by agent and not in- 
corporated in written application for insurance could not defeat recovery on notes 
given as payment of pemiums. 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 

7, INSURANCE, 

One receiving policies for safe-keeping with knowledge and consent of in- 
sured held their agent for delivery of policies. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 





518 The Insurance Law Journal, Vol. 79 [Sept., 1932 


8. INSURANCE. 

Constructive delivery of insurance policies by delivery to third party for 
safe-keeping, known to and acquiesced in by insured, held to fulfill insurer's 
contractual obligation to deliver policies. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

Appeal from District Court, Parish of West Feliciana; Charles L. Munson, 
Judge. 

Action by the Guaranty Income Life Insurance Company against B. H. and 
H. P. Ball. From a judgment of dismissal, plaintiff appeals. 

Reversed and rendered. 

E. S. Muse, of St. Francisville, for appellant. 

Jos. L. Golson, of St. Francisville, for appellees. 

Le Branc, J. 

This is a suit on two promissory notes of $108.85 each. dated April 3, 1929, 
and payable August 1, 1929, made and signed in solido, by B. H. and H. P. Ball, 
the defendants herein. Judgment is prayed for against both defendants, in 
solido, for the aggregate amount of both notes, with 8 per cent. per annum 
interest from August 1, 1929, and 15 per cent. as attorney’s fees. 

The defendants are brothers who plead that the notes are null and void for 
want of consideration. Their defense is that these notes were given in payment of 
the premium of two policies of life insurance taken by each of them with the 
plaintiff company in the sum of $2,500, but which the plaintiff failed to issue 
or deliver to them as it had contracted to do. As a further defense. they plead 
that they were to receive as additional consideration, one certificate or share of 
stock in the plaintiff company for each $1,000 of life insurance issued, which 
they never did get. 

From a judgment rejecting the plaintiff's demand and dismissing its suit, it 
has taken this appeal. 

[1, 2] We believe that the defense with regard to the issuance of the certifi- 
cate of stock can well be said to have been abandoned, as we find no reference 
whatever made to the same in brief of counsel for defendants. However, if it be 
still considered an issue in the case, we do not believe that there is any merit 
in it as a defense, for certainly there is nothing in the application for insurance 
by the defendants to support such claim. In fact, one of them, when asked to 
relate the whole transaction that took place regarding the issuance of the policies, 
says that Mr. Means, who was the plaintiff’s agent, came to him and offered him 
the insurance. “For every $1,000.00 of insurance that we bought” he says “we 
were supposed to receive one share of stock in the company, and I thought it a 
good thing and applied for it.” There is, at the foot of the application, an au- 
thorization designated as a “Reservation for stock” to the Guaranty Life Insur- 
ance Company, to hold the cash dividends which will accrue from the policy as 
payment for certain stock, preferred and common, in the Guaranty Bond and 
Finance Company, Inc. We are unable to see what connection such authorization 
has with the claim here made for stock in the plaintiff company. On the other 
hand, if the defendants base their claim on any representations that may have 
been made to them by the soliciting agent, Means. as appears to be their con- 
tention, they are then met with a clause in the application that any statements, 
promises, etc., made by the person taking the application, shall not be binding on 
the company unless they are reduced to writing and presented to the officers of 
the company, at the home office, in the application itself. It is not pretended that 
there were any such promises or representations made in that manner, and there- 
fore the company cannot be held to any. 


[3] The principal defense rests on the following clause contained in - ap- 
plication: “That there shall be no contract of insurance until a policy shall = 
been delivered to me and the first premium paid to said company, or its = 
authorized agent, during my life time and good health.” The defense of want . 
consideration is based on what is alleged to have been the failure of the — 
to deliver the policies under the stipulation. In as much as the obligation to de 
liver the policy on the part of the company is connected with an ohne 
the part of the insured to pay the first premium, to bring the insurance _ 
existence, and that this very suit is predicated on notes representing, not me 
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original or first premium, but a renewal thereof, it is somewhat difficult to re- 
concile the position now assumed by these defendants with their actions in execut- 
ing such notes. The giving of the notes and their acceptance constituted a pay- 
ment of the premium. The company thereby waived its right to demand a cash 
payment. Besides, there is no doubt, from the testimony of Mr. Groves, vice 
president and agency director of the plaintiff company, that the policies were 
issued and reported to the state insurance board, constituting a still further waiver 
on its part for a cash payment. : ‘ 

[4] The defendants contend for a rather technical construction of the clause 
they rely on when they insist that delivery of the policies should have been made 
to each of them personally. We believe that the evidence fairly establishes the 
fact that they were delivered by Means, the agent, to a Mr. W. R. Daniel, who 
kept them in a vault, and that the defendants knew that they have been so de- 
livered and were there kept for safe-keeping. Indeed, one of the defendants, H. B. 
Ball, comes dangerously near admitting that he knew they had been so delivered 
and were there. He is asked: 

“Q. Where was the policy? A. I understand Mr. W. R. Daniel has it. 

“(). You said you understand, who said so? A. Mr. Means said they would 
be there. 

“QO. Who is Mr. Means? A. Agent. 

“Q. The agent who took your application? A. I don’t know. 


“Q. How come him to tell you the policy was left with Mr. Daniels? A. I 
don’t know that.” 


[5] This testimony does not impress us as being that of a witness who is tell- 
ing or wants to tell all that he knows about the matter he is being interrogated 
on. This view is strengthened by a further admission he unintentionally makes, 
when, in relating the whole transaction as heretofore referred to in this opinion, 
he says: “The policy arrived, they (evidently meaning both policies) came to 
Mr. Daniel’s office and there wasn’t any stock with them. That’s all.” It seems 
obvious that the reason he did not take the policies from Daniel’s was because 
the stock he expected to receive was not there. In this explanation of the trans- 
action by this defendant, we believe we have conveyed to us the real motive they 
had in resisting the payment of these notes. They had been led to believe that 
they would participate in the capital stock of the company. and they were dis- 
appointed when the representations made tc them by Means did not materialize. 
As has ready been stated, however, they were representations by which the plain- 
tiff was not bound, and the failure to carry out which could not alone defeat its 
recovery on those notes. 

Groves testifies that after they had been issued the policies were given to 
Means, the agent, for delivery, and he was required to have both insured sign an 
extra premium rider because of some physical impairment. Those riders are in 
evidence and show that they were signed by both defendants. in the presence of 
Means, on May 3, 1928, several weeks after the policies had been issued. Groves 
says further that he knew the policies were in Daniel’s vault. and that defendants 
also knew that they were there because he had told them so. 

[6] The circumstances relied on the strongest as affecting the plaintiffs case 
arises from the failure of Means, the agent, and Daniel to have testified, and the 
absence of any explanation in that regard. We are of the opinion, however, that 
it is a circumstance which only gives rise to certain presumptions, and that it is 
outweighed by the undisputed fact of the giving of the notes by the defendants for 
the first premiums on the policies and their renewals. without ever having ques- 


tioned the delivery of the policies, more than one year after they had been 
written, 


[7, 8] It is urged on the part of the defendant B. H. Ball. that he did not 
sign the application for insurance, did not consent to the increase of rate, and 
in fact knew almost nothing whatever about the matter. It is contended therefore, 
that even though the consent in change of rate be considered as evidence of de- 
livery that was binding on H. P. Ball, it cannot affect B. H. Ball. who never 
gave his consent thereto. We find the testimony of B. H. Ball to be of a very 
passive character. It seems as though his brother was the one who conducted most 
of the negotiations for him, but we believe that he was fully aware of what it was 
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all about. He stood the required medical examination and signed the blanks ip 
connection therewith, and he also admits signing the original and renewal notes, 
We believe that he had the knowledge which the evidence shows his brother had 
of the delivery of the policies to Daniel, and in whose possession they remained 
with their implied consent. He was thus constituted their agent for the purpose 
‘of delivery of the policies. It was not a manual or personal delivery to them, but 
it was a constructive delivery, which, we believe, had the effect of fulfilling the 
company’s obligation under the contract. 

We are of the opinion that the trial judge improperly rejected the plaintiff's 
demand and dismissed its suit, and that judgment should be rendered against the 
defendants as prayed for. 

For the reasons stated, it is therefore ordered, adiudged, and decreed that the 
judgment of the district court be, and it is hereby reversed, set aside and an- 
nulled, and it is further ordered, adjudged, and decreed that there be iudgment in 
favor of the plaintiff. Guaranty Income Life Insurance Company, and against the 
defendants Ben H. Ball and H. Perkins Ball, in solido, for the full sum of 
‘$217.35, with 8 per cent. per annum interest from August 1, 1929, until paid, to- 
gether with 15 per cent. of said amount as attorney’s fees. 

Defendants to pay the costs in both the district court and this court. 


JACKSON v. UNITY INDUSTRIAL LIFE INS. CO.. Inc. No. 14211. 
Court of Appeal of Louisiana. Orleans. Mav 16, 1932. 
142 Southern Reporter 207. 
1. INSURANCE. 


That insured might have misstated age in application held not available as 
defense, where no statement regarding insured’s age was indorsed on or attached 
to, policy (Act No. 227 of 1916, § 2, amending and re-enacting Act No. 52 of 
1906). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. ‘ 


Claim that blindness existed when life policy was issued held not available as 
defense, where no medical examination was made and insurer’s agent had oppor- 
tunity to observe insured (Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

3. INSURANCE. ‘ 

No penalty could be imposed against insurer, where defense was presented in 
good faith (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE. 

In statute providing that no future legislation on life insurance should be 
“held” or “deemed” applicable to industrial life insurance unless expressly so 
provided. quoted words held to mean construed or interpreted (Act No. 65 of 
1906, § 7). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

6. INSURANCE. 


Statute providing statement relied on by insurer as defense must be indorsed 
on or attached to policy held applicable to industrial life insurers (Act No. 227 
:y. § 2, amending and re-enacting Act No. 52 of 1906: Act No. 65 of 1906, 
Notwithstanding Act No. 65 of 1906, § 7, providing that no law here- 
after passed shall be held or deemed to refer to industrial life insurance 
unless same is expressly referred to, Act No. 227 of 1916, § 2, amending 
and re-enacting Act No. 52 of 1906, providing that every policy of insur- 
ance issued or delivered by any life insurance corporation shall contain 
the entire contract between the parties, was applicable to industrial life 
insurance companies, since the use of the all-inclusive words “everv’ and 
“any” showed that a different legislative intention was contained in the 
subsequent statute, which intention overrode the rule of construction set 
forth in the earlier statute. 
(For other cases, see Insurance, Dec. Dig. § 655[21.) 
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7, INSURANCE. 

Statute precluding insurer from defending on ground defective physical con- 
dition existed prior to issuance of policy without medical examination held ap- 
plicable to industrial life insurers (Act No. 97 of 1908; Act No. 65 of 1906, § 7). 

Act No. 97 of 1908 was applicable to industrial life insurance com- 
panies notwithstanding Act No. 65 of 1906, § 7, since provision of Act 

No. 97: of 1908 to the effect that “whenever life, health or accident insur- 

ance companies” issue policies “without a medical examination of assured 

by a physician, * * * it shall be presumed that the company waived 

its right to claim a forfeiture based on the ground that the assured did not 

make true and full answers in the application as to health,” showed that 

Legislature intended such statute to include policies issued by industrial 

company. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

8 INSURANCE. 

Statute imposing penalty on insurer failing without reasonable ground to 
sickness or accident claim within time specified held applicable to industrial 
insurers (Act No. 310 of 1910; Act No. 65 of 1906, § 7). 


Act No. 310 of 1910 applied to industrial life insurance companies 

notwithstanding Act No. 65 of 1906, § 7, since the words of Act No. 310 

of 1910 that no life, health, or accident insurance company shall write 

policies insuring against loss on account of sickness or accident wherein 

payment of indemnity shall be deferred longer than 30 days from written 
notice, showed an intention to include all companies of every kind, since 

no exception could be deemed to have been contemplated in the words “no 

life, health or accident insurance company.” 

(For other cases, see Insurance, Dec. Dig. § 602.) 

9. STATUTES. 

Intention of members of earlier Legislatures cannot override will of subse- 
quent Legislature. 

(For other cases, see Statutes, Dec. Dig. § 181[1].) 

Westerfield, J., dissenting. 

Appeal from First City Court of New Orleans; W. Alexander Bahns, Judge. 

Suit by Willie Jackson against the Utility Industrial Life Insurance Company, 
Incorporated. Judgment for plaintiff, and defendant appeals. 

Judgment amended, and as so amended, affirmed. 

Chas. J. Mundy, of New Orleans, for appellant. 

Jos. Rosenberg, of New Orleans, for appellee. 

Janvirr, J. 

In a policy of insurance issued to Willie Jackson, Unity Industrial Life 
Insurance Company, Inc., agreed that for and in consideration of the specified 
premium it would insure the life of the said Jackson. In the policy it was stipu- 
lated that if Jackson should, during the life of the policy, permanently lose the 
sight of both eyes, the company would pay to him one-half the face of the policy 
and would issue to him, without further cost. a paid-up life policy for such 
amount as would have been payable under the original policy, less the amount 
already paid for the permanent total disability resulting from total blindness. 

Claiming that he has permanently lost the sight of both eves, and alleging that 
defendant insurer has refused to comply with the above referred to provision of 


the Policy, Jackson asks for judgment against defendant for $158. with interest 
from judicial demand. The claim is made up as follows: 


One-half face of policy 
Double indemnity as provided by Act 310 of 1910 


Attorney’s fees to which petitioner claims he is entitled under the 
1910, and which he fixes at 


$ 61.50 


Total, 
Judgment below was for $148. 
That the policy was issued is admitted, and that Jackson is now totally and 
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permanently blind is well established. Defendant, however. seeks to justify its re- 
fusal to pay the claim on two grounds: r 

(1) That in his application for the issuance of the policy Jackson fraudulently 
set forth his age as 43, whereas he was, in fact, 53 years old; that the latter age 
is beyond the maximum age at which defendant accepts applications for insurance. 

(2) That Jackson was totally blind at the time he made the said application 
and fraudulently failed to disclose this fact to defendant’s solicitor. 

Counsel for plaintiff counters with the following contentions: 

(a) That the alleged false statement as to age was neither indorsed upon nor 
attached to the policy and that, therefore, under section 2 of Act No. 227 of 
1916, amending and re-enacting Act No. 52 of 1906, the said statement, even if 
made and even if false, cannot be used in defense of a claim made on the policy, 

(b) That when the policy was applied for and issued no medical examina- 
tion was required and, therefore, under Act No. 97 of 1908, the insurer may not 
set up as a defense any physical defect alleged to have existed at the time the 
policy was issued, since the agent had full opportunity to ascertain the true con- 
dition of the applicant and might with reasonable diligence have ascertained the 
existence of any such extreme abnormality as total blindness. 

(c) That even if such misstatement was made in the application and even if 
such fraudulent failure to disclose his physical condition was resorted to, never- 
theless these facts may not now be availed of by the insurer, since the policy has 
been in force more than two years; it being stipulated in the policy that “this 
policy shall be incontestable after two years from date, except as stated in con- 
dition 5, and for non-payment of premium.” 

It is conceded that the premiums were paid and that the exceptions stated in 
condition 5 have no bearing on the present litigation. 

[1] Conceding, arguendo, that there was misrepresentation as to claimant's 
age, we find that no statement with regard to the age is indorsed on or attached 
to the policy, and our Supreme Court, in a case which, on this point, cannot be 
distinguished from the one at bar, in referring to Act No. 227 of 1916, amending 
and re-enacting Act No. 52 of 1906, said: 

“By the provisions of this act it is necessary that the statement relied upon 
as a defense be contained in a written application for the policy, and, if it be so 
contained, then that the statement be indorsed on the policy at the time it is 
issued, or else that the application containing the statement be attached to the 
policy at that time.” Whitmeyer v. Liberty Indust. Life Ins. Co.. Inc.. 166 La. 328, 
331, 117 So. 268, 269. 


In Thomas et al. v. Shreveport Mut. Ben. Ass’n. 17 La. App. 412, 415, 136 
So. 217, 219, our brothers of the Second Circuit held that the act of 1916 was not 
applicable to mutual benefit associations, but recognized that, to an insurance cor- 
poration, no such defense as is now under discussion is available. They said: 

“The plaintiff refers to Act No. 227 of 1916. as announcing the policy of this 
state that no statement of the insured shall be used in defense of a claim under 
the policy, unless it is contained in a written application attached thereto. 

“We accept this rule of law as governing contracts of insurance between life 
insurance corporations and claimants under the terms of policies issued by said 
corporations. * * *” 

In Williams v. Unity Indust. Life Ins. Co., 14 La. App. 680, 130 So. 561, 562, 
we said: } 

“* * * Tn an action brought by a beneficiary on a life policy, where the 
insurance company defends on the ground that the assured had, at the time of 
the issuance of the policy, represented herself to be in a good state of health, 
whereas in truth she was then suffering from an incurable disease, the defendant 
is not permitted to adduce any evidence of such misrepresentation other than the 
written application therefor, which must either be embodied in. or annexed to, the 
policy itself.” (Citing many authorities.) 

Therefore, that claimant may have misstated his age is not now available to 
the insurer as a defense. , : 

[2] Nor is insurer’s position with reference to the claim that blindness existed 
when the policy was issued any more tenable because here. again, an insurmount- 
able obstacle is encountered in Act No. 97 of 1908, by which it is provided that, 
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where no medical examination is required before the issuance of the policy, 
«x * * Tt shall also be presumed that the company has waived its rights to 
clam a forfeiture of the policy based on the ground that the assured did not 
make true and full answers in the application as to the health, habits or occupa- 
tion whenever it shall appear that the agent of the company knew, or might have 
ascertained with reasonable diligence, the true condition of the applicant’s health. 
ees” 

That a charge that a defective physical condition existed prior to the issuance 
of the policy may not be resorted to as a defense, where no examination was 
made and where the company’s agent had {full opportunity to observe and inspect 
the applicant, was held by us many times, notably in Williams v. Unity Industrial 
Life Ins. Co., supra, and in Evans vy. Orleans Industrial Life. etc., Ben. Ins. Co. 
(La. App.) 140 So. 507, 509. 

If it be conceded—and in the face of the above authority such a concession 
is difficult to imagine—that the prior condition of claimant’s eyes may be made 
the subject of inquiry, we feel that insurer’s position would not be improved be- 
cause we find from the record that the agent who procured the application for the 


policy states in rather positive terms that the said claimant was not blind. He 
says : 


“* * * Tf the application shows that Mr. Jackson had taken a policy while 


on inspection with me, I know he is not blind because I will not put my name 
there—this is my signature.” 

This testimony shows plainly that the witness Bigard, agent for the defendant 
~ompany, identified the application as having been received by him from Willie 
Jackson, and testified that at the time the said Jackson was not blind. 

The point made by plaintiff and referred to by us in paragraph (c) need not 
be considered, since we find that neither of the defenses raised can give comfort 
to insurer; but, in passing, we think it interesting to note that in Mutual Life 
Ins. Co. of New York v. New, 125 La. 42, 5] So. 61. 27 L. R. A. (N. S.) 431, 


136 Am. St. Rep. 326, in a syllabus written by the Supreme Court, appears the 
following : 


“The gravity of the wrong cannot affect the incontestability of the policy 
a9 two years; for to permit it to affect the policy would be to create degrees of 
raud. 

“Misrepresentation by the beneficiary in making proof of death as to the age 
of the insured will not defeat his rights under a policy that is incontestable by 
reason of the fact that the prescriptive period has elapsed.” 

Having reached the conclusion that payment of $61.50 is due in accordance 
with the stipulation in the policy which provides for payment of one-half the 
principal sum in the event of permanent total loss of both eyes, it becomes neces- 
sary that we give consideration to appellee’s contention that double indemnity and 
attorney’s fees should be awarded under Act No. 310 of 1910. 


It is contended by appellant that the insurance contract here involved is 
neither a sickness nor an accident policy, and that, therefore, the statute of 1910, 
which is effective only in cases involving policies “insuring any person against 
loss on account of sickness or accident,” has no bearing or application whatever. 
We note that the act makes no reference whatever to life policies. and we note 
that the policy which is here involved is essentially one which insures the life of 
the assured and makes no mention of sickness or accident, except that in the case 
of total blindness, it provides for payment of one-half the face of the policy. 
Whether such a provision is sufficient to authorize a holding that the policy is 
one insuring against sickness or accident is an interesting question. 

[3] We find it unnecessary to consider this vexing. though interesting, ques- 
tion, because we have reached the conclusion that, even if the said act be ap- 
plicable to companies such as defendant and even if the policy can be considered 
as one insuring against sickness or accident, still no penalty should be imposed 
because the defense made was presented in good faith, and the information which 
was in the hands of the defendant was such as would have put a reasonable and 
prudent business man on his guard. The statute does not make it mandatory that 
the penalties therein provided be in all cases imposed, but only requires that they 
be inflicted where the refusal to pay is not found to be based on reasonable 
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—, such as would put a “reasonable and prudent business man on his 
guard. 

Here it appears that shortly after the claim of plaintiff was presented—and 
it must be remembered that the claim is based on the alleged loss of the sight of 
both eyes after the issuance of the policy—defendant came into possession of in- 
formation showing that plaintiff had executed a document. for a totally different 
purpose, in which document it appearsd that he had averred that the blindness had 
antedated the policy by several years. 


This was certainly sufficient to cause the insurers to become suspicious and to 
make it entirely reasonable for them to make a full and complete investigation. We 
therefore, feel that the court below was in error in awarding double indemnity and 
attorney’s fees. 

We have had under special consideration four statutes of Louisiana which 
we have treated as applicable to industrial life insurance companies. These statutes 
are Nos. 52 of 1906, 227 of 1916 (which is amendatory of and re-enacts 52 of 
1906), 97 of 1908, and 310 of 1910. It will be noted that none of the said statutes 
is by its own terms made applicable to industrial insurance companies, and we 
have given much thought to the question of whether any of them can be said to 
apply to such a company in view of the provision in section 7 of Act No. 65 of 
1906, under which such companies are organized, and which section provides “that 
no law, hereafter passed, shall be held or deemed to refer to the business of 
industrial life insurance unless the same is expressly referred to in said law.” 

We shall briefly outline each of the four statutes which we have so far dis- 
cussed and which we have treated as applicable to industrial insurance companies 
and a consideration of which acts is essential to a decision of this case. 

Act No. 52 of 1906 requires that: 

“* * * Every policy of insurance issued or delivered within the State 
* * * by any life insurance corporation doing business within the State shall 
contain the entire contract between the parties and nothing shall be incorporated 
therein by reference to any constitution, by-laws, rules, application or other writ- 


ings unless the same are endorsed upon or attached to the policy when issued. 
* * *” 


Act No. 97 of 1908 provides: 

“* %* * That whenever life, health or accident insurance companies, which 
issue policies or contracts of insurance to the assured without a medical examina- 
tion of the assured by a physician, it shall be presumed (whenever it appears that 
the agent of the company has had an opportunity to ascertain the true condition 
of the health, habits or occupation of the assured. and has certified to the com- 
pany the desirability of the risk), that the knowledge acquired, or which might 
have been acquired with reasonable diligence by the agent of the company in 
securing the application, as to the health, habits or occupation of the assured, has 
been contemplated in the words “no life, health or accident insurance company,” 
has waived its rights to claim a forfeiture of the policy based on the ground that 
the assured did not make true and full answers in the application as to the health, 
habits or occupation whenever it shall appear that the agent of the company knew, 
or might have ascertained with reasonable diligence. the true condition of the 
applicant’s health, or the real facts as to his habits or occupation. * * *” 


Act No. 310 of 1910 provides: 


“* * * ‘That no life, health or accident insurance company shall write 
policies or contracts of insurance, in this State, insuring any person against loss 
on account of sickness or accident, wherein payment of or indemnities shall be 
deferred longer than thirty days from written notice. and proof to the company, 
by the attending physician, in the form required by the terms of such policy or 
contract of insurance, informing the company of such sickness or accident, en- 
titling the assured to payment under the terms of such policy or contract.” (sec- 
tion 1). 

Act No. 310 of 1910 further provides: 

“That the insurance company guilty of such delay, in payment, unless upon 
just and reasonable grounds, shall pay to the assured. as a penalty, double the 
amount due under the terms of the policy or contract, during the period of delay, 
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with attorney’s fees to be determined by the tribunal before whom suit is in- 
stituted.” (section 3). 

Act No. 227 of 1916 is an amendment and re-enactment of Act No. 52 of 
1906 and contains, in effect, the same provisions. 

It is very evident that, but for section 7 of Act No. 65 of 1906, each of the 
said acts would be applicable, because each is verv broad in its terms and plainly 
was intended to include all companies engaged in the kind of business which is 
here involved. 

The Act of 1906 (No. 52), as amended by the Act of 1916 (No. 227), in- 
cludes in the very broadest terms “every policy of insurance issued or delivered 
* * * by any life insurance corporation.” Surely the words “every” and “any” 
are so broad and all-embracing that, but for the provision in section 7 of Act 
No. 65 of 1906, they would be construed as including policies issued by industrial 
companies. 

The same can be said of the provisions of Act No. 97 of 1908 to the effect 
that “whenever life, health or accident insurance companies” shall issue policies, 
etc. This language, particularly the word “whenever.” seems to us as broad and 
all-inclusive as any of which we can conceive. 

Likewise the words of the Act of 1910 (No. 310) show an intention to in- 
clude all companies of whatever kind, since no exception can be deemed to have 
been contemplated in the words “no life, health or accident insurance company,” 
ete. 

It is apparent, then, that when each of said statutes was passed, its framers 
intended that it should be applicable to industrial companies, as well as to all 
others. 

The Legislature of 1906 said, in effect, to all future Legislatures, “If you 
adopt legislation with reference to life insurance companies, it shall be presumed 
that you do not intend such legislation to apply to industrial companies unless you 
mention them expressly.” 

While it may be doubtful whether one Legislature has the constitutional right 
to impose upon future Legislatures restrictions upon the form which ‘must be 
followed by those future Legislatures in enacting laws, it is not necessary, in 
order to arrive at the conclusion to which we have come. to hold that section 7 
of Act No. 65 of 1906 is violative of any provision of the Constitution. If it was 
so necessary, we should hesitate to so hold, because the question has not been 
raised and because of our doubt of the propriety of the holding by a court, sua 
sponte, that a legislative enactment is unconstitutional. 

But the question, as we view it, is- not one of constitutionality, but of statu- 
tory interpretation or construction. Can one Legislature declare that, when a future 
Legislature passes statutes on certain subjects, it shall be presumed that those 
future enactments are intended to be interpreted or construed in a certain way? 
That is the question which is here involved, because it will be noted that section 
/ of Act No. 65 of 1906 does not provide that future Legislatures shall not enact 
certain legislation, or that they shall enact it in anv particular form, but it 
merely declares that, if they do enact it in a particular form. it shall be construed 
in a particular way. 

The thought which we have in mind is well expressed in Corpus Juris, vol. 12, 
on page 807, as follows: 


“A legislature may prescribe rules for the construction of statutes that will 
be applied to statutes thereafter enacted, in the absence of a different intent ex- 
pressed therein * *. *.” 


[4] In enacting section 7 of Act No. 65 the Legislature of 1906 prescribed a 
tule for the construction of future statutes with reference to any insurance com- 
panies; the rule being that no future legislation on the subiect of life insurance 
should be “held,” or “deemed” applicable to industrial companies, unless such 
future Legislatures should refer expressly to such companies. The word “held” 
and the word “deemed,” as we view them, mean construed or interpreted. It may 
have been entirely within the power of that Legislature to so provide, but it was 
equally within the power of all subsequent Legislatures to express, in subsequently 
adopted legislation, a different intent, and such different intent was plainly ex- 
Pressed in the various statutes to which we have referred; the different intent being 
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clearly shown by the use of the all-inclusive words to which we have referred, 
It follows that, since the different subsequent Legislatures expressed different in- 
tentions as to the interpretations to be placed upon their own statutes, those in- 
tentions override the rule of construction set forth in the earlier act. 

[5] We have been unable to find that, since the enactment of Act No. 65 of 
1906, any court has discussed the effect of section 7 of that act on future legisla- 
tion; but we do find that, in a very large number of cases, more than twenty-five, 
in fact, the later statutes to which we have referred have been applied to in- 
dustrial insurance companies. It is only fair to say that in none of those cases was 
section 7 of Act No. 65 of 1906 discussed or considered, and that in only one of 
them, Oglesby v. Life Insurance Co. of Virginia, 12 La. App. 311, 124 So. 551, 
552, did the court discuss the question of the general applicability of all-inclusive 
statutes to particular or special corporations. In such situation, where, for more 
than twenty-five years, statutes have been held applicable to industrial insurance 
companies, courts should, of course, be very loath to upset a rule which has 
become so firmly established. Tessier v. Jacobs, 164 La. 239, 113 So. 833. 

Then, too, in the Oglesby Case, though section 7 of the act was not referred 
to or discussed, the court did consider the question of whether Act No. 97 of 
1908 and Act No. 227 of 1916, being general legislation and being two of the 
acts which we are now considering, were applicable to such special corporations 
as industrial life insurance companies. The court stated.the contention there to 
be that those acts are “* * * not applicable to industrial insurance contracts, 
which it is urged are under the provisions of Act No. 65 of 1906, placed in a 
special class, and that such contracts must be construed under the general law 
relative to contracts and according to the provisions of the contract.” 

The court said: 

“* * * We do not find anything in Act No. 65 of 1906 which could be 
said to indicate that it was the intention of the Legislature to place such con- 
tracts beyond the scope of general statutes previously enacted, or which might be 
subsequently enacted.” 

[6-9] We, therefore, are of the opinion that the various general enactments 
to which we have referred were intended by their framers to be applicable to in- 
dustrial life insurance companies and that, since such was the intention of those 
who enacted them, any intention of members of earlier Legislatures cannot have 
the effect of overriding the will of those who later adopted the statutes in question. 

Defendant should pay all costs. 

The judgment appealed from is amended by reducing the amount thereof to 
$61.50, with legal interest from judicial demand, and, as thus amended, it is af- 
firmed; defendant and appellant to pay all costs. 

Judgment amended and affirmed. 

Westerfield, J. (dissenting). 


Section 7 of Act No. 65 of 1906 reads as follows: 

“Be it further enacted, etc., That no law hereafter passed, shall be held or 
deemed to refer to the business of industrial life insurance unless the same 1s eX- 
pressly referred to in said law.” 


There can be no question but that this announcement of legislative policy was 
within the province of the Legislature. It had no more effect upon subsequent 
Legislatures than any other act passed during that vear or in previous yeafs. 
since it was only necessary for succeeding Legislatures to indicate a change of 
policy, either by repealing this section or, if it was deemed advisable, to refer to 
industrial insurance companies, eo nomine. The fact that the several acts men- 
tioned in the majority opinion did not expressly refer to industrial life insurance 
indicates that the Legislature had not abandoned the policy announced in 1906, but 
intended that it should be continued, and, in adopting legislation without referring 
to industrial life insurance companies, manifested an intention to exclude them, 
and to persist in the policy there announced. Whether subseauent legislation should, 
or should not, have embodied this class of insurance companies, upon equitable or 
other grounds, is of no moment, since the intention of the Legislature to exclude 
them as manifested originally in 1906 and impliedly in 1910 and 1916 is clear. 

For these reasons I respectfully dissent. 
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SULLIVAN v.:-PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Judicial Court of Maine. May 31, 1932. 
160 Atlantic Reporter 777. 
1. INSURANCE. 


Every contract of life insurance contains implied obligation of insured that 
he will do nothing wrongfully to hasten its maturity. 

(For other cases, see Insurance, Dec. Dig. § 438.) 
2. INSURANCE. | ; 

Endowment policy did not become payable because of civil death of insured 
by imprisonment for life for murder (Rev. St. 1930, c. 76, § 19; c. 129, § 1). 

Imprisonment of insured did not accelerate his insurance contract, 
since the risk insured against was that of natural actual death. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


Report from Superior Court, Cumberland County. 

Action by Henry Cleaves Sullivan, administrator of the estate of Kenneth 
C. Williams, against the Prudential Insurance Company of America. On report. 

Judgment for defendant. 

Argued before Pattangall, C. J., and Dunn, Sturgis, Barnes, Farrington, and 
Thaxter, JJ. 

Francis W. Sullivan, of Portland, for plaintiff. 

Charles J. Nichols, of Portland, for defendant. 

Duny, J. 

This case was reported on a statement of facts, as agreed to by the parties, 
to determine if the action, the basis of which is an endowment policy, in all es- 
sential features a policy of life insurance, is sustainable. 

The policy, admittedly a Maine contract, in full force, is dated August 16, 
1926. It was made payable to the insured, one Kenneth C. Williams, if he should 
live to the policy anniversary date next preceding the sixtieth anniversary of his 
birth; otherwise to his executors or administrators, 

The principal question is whether the policy is due, not because of the phy- 
sical death of the insured, but because of his imprisonment, in 1930, when he was 
21 years old, in the state prison, under a legal sentence, for the term of his life, 
for killing his wife. 

_In other words, does the policy, itself silent as to coverage of the contingency 
oblige payment of liability, as for actual death, upon the life imprisonment of 
the insured—the punishment affixed by law—upon his just conviction for murder. 

_ The policy prescribes, as a condition precedent to recovery, on the occurrence 
of death, the formality of notice and proof. Since the defendant denies all li- 
ability, this requirement may well be found to have been waived. 

, The main issue is whether, within the legal interpretation and construction 
of the policy, the insured is dead. 


_ The statute relating to civil death, Rev. St. c. 76, § 19, subsisted at the time 
of making the contract. Contracts cannot change statutory laws. It is, there- 
lore, a general principle of construction, that statutory provisions which are ap- 
plicable to, consequently enter into, and form a part of, the contract, as much 
as if incorporated therein. 6 R. C. L. 855; 1 Cooley’s Briefs, 690; 1 Couch on 
Insurance, § 150 et seq.; Gross v. Jordan, 83 Me. 380, 383, 22 A. 250; Holt v. » 
Knowlton, 86 Me. 456, 29 A. 1113; Peabody v. Stetson, 88 Me. 273, 282, 34 A. 74; 


a v. Kennebec Mut. Life Ins. Co., 89 Me. 266, 36 A. 389, 56 Am. St. Rep. 


A convict serving a life term in prison is, to all intents and purposes, civilly 
dead. Rev. St. c. 76, § 19, supra. “His estate shall be administered upon and 
distributed, and his contracts and relations to persons and things are affected, 
in all respects, as if he were dead.” Rev. St. c. 76, § 19, supra. 


Civil death is the state of one who, although possessing natural life, is, on 
account of the commission of crime for which he has been convicted, incar- 
cerated, in execution of sentence, for so long as he shall live, and thereby lost 
all civil rights; he is considered, in law, dead. 1 Bouv. Law Dict. 497. His ca- 
pacities among his fellow members of society are extinct. Abbott’s Law Dict. 
He can no longer perform any legal function. It is not that he is in fact de- 
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ceased, but dead in the law. “There is a death in deede, and there is a civil 
death, or a death in law.” Co. Litt. 200. 

From the moment of his imprisonment, the statute operates as to personalty, 
clearly enough, to deprive the person civilly dead of his property. 

His rights and responsibilities are transferred to his legal representatives, as 
would be done had he really died. After administration charges are paid, and 
debts satisfied, distribution of his estate should follow. 

A man civilly dead is disabled to sue in his own name; he cannot prosecute 
actions begun before his imprisonment. Knight, Ex’r, v. Brown, 47 Me. 468. 

Contracts of partnership are affected, as the statute uses the term, by the 
civil death of the party; so also are contracts altogether personal, as to serve 
the other party to the contract; and contracts where one is acting for another, 
such as agencies or powers of attorney, where the agency or power is not 
coupled with an interest. As to these, civil death and its consequences work a 
termination not unlike a revocation by natural death. Other contracts are, in 
general, affected only in the sense that the administrator of the party civilly 
dead must fulfill all of his engagements, and may enforce all those in his favor. 

In interpreting statutes, effect is given to legislative intent. Adherence to 
the precise words of the statute should not be so rigid as to defeat purpose. 
Gray v. County Commissioners, 83 Me. 429, 22 A. 376. A thing within the letter 
of a statute is not within the statute, if contrary to the intention of it. Carrigan 
v. Stillwell, 99 Me. 434, 59 A. 683, 68 L. R. A. 386. The equity of a statute is 
usually an index of the intention of the Legislature. 

[1, 2] There is, in every contract of life insurance, an implied obligation on 
the part of the insured that he will do nothing wrongfully to hasten its maturity. 
Where, according to the laws, capital punishment was inflicted on conviction of 
murder, death in such manner was held not covered by insurance, though the 
policy contained no express exception; the considerations were based upon pub- 
lic policy. 8 Couch on Insurance, § 2156; Burt v. Union Cent. Life Ins. Co., 187 
U. S. 362, 23 S. Ct. 139, 47 L. Ed. 216; Northwestern Mut. Life Ins. Co. v. McCue, 
223 U. S. 234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57. There are, it is 
true, decisions to the contrary. Collins v. Metropolitan Life Ins. Co. (1907) 232 
Ill. 37, 83 N. E. 542, 14 L. R. A. (N. S.) 356, 122 Am. St. Rep. 54, 13 Ann. Cas. 129; 
Fields v. Metropolitan Life Ins. Co. (1923) 147 Tenn. 464, 249 S. W. 798, 36 
As oR 120. 

But the reasoning of the Supreme Court of the United States is here adopt- 
ed, as extending in equal degree, at least, where life imprisonment is limited to 
the felonious homicide in which the characteristic distinction is the presence of 
malice; and civil death with deprivation of property results when the sentence 
of the condemned murderer is put into effect. Rev. St. c. 129, § 1; chapter 76, 
§ 19, supra. 

Imprisonment of this insured did not accelerate his insurance contract; the 
risk was that of natural actual death. 

In accordance with the stipulation in the report, the mandate will be, 

Judgment for defendant. 

ASPOSITO v. SECURITY BEN. ASS’N. No. 96, April Term. 
Supreme Court of Michigan. June 6, 1932. 
243 Northwestern Reporter 37. 
1. INSURANCE. ‘ 

As respects reinstatement, estoppel and waiver should not be as strictly in- 
voked against fraternal beneficial association as against insurance company with 
capital stock, organized for profit. 


(For other cases, see Insurance, Dec. Dig. § 763.) 
2. INSURANCE. ‘ 
Beneficiary under benefit certificate, reinstated on application falsely stating 
that insured was in good health, held not entitled to recover thereon. 
(For other cases, see Insurance, Dec. Dig. § 761.) 
Appeal from Superior Court of Grand Rapids; Leonard D. Verdier, Judge. 


Action by Grace Asposito against the Security Benefit Association. Judg- 
ment for plaintiff, and defendant appeals. 
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Reversed, and remanded, with directions. 

Argued before the Entire Bench. 

Joslyn, Joslyn & Joslyn, of Detroit, for appellant. 

Dunham, Taylor & Allaben, of Grand Rapids, for appellee. 

3UTZEL, J. 

On June 21, 1929, James Asposito applied for membership in the Security 
Benefit Association, a fraternal beneficiary society, defendant and appellant 
herein. It has several hundred thousand members and numerous lodges and 
subordinate councils throughout the United States. It has no capital stock, is 
not conducted for profit, has a representative form of government and ritualistic 
work. It is organized under the laws of Kansas, but has qualified in Michigan, 
where it maintains lodges and subordinate councils in many cities. On June 25, 
1929, Asposito became a member of the Grand Rapids Council of the Association, 
and received a beneficiary certificate for $2,000, payable, in the event of his 
death, to his wife, Grace Asposito, plaintiff herein. He allowed the certificate 
to lapse, and at the end of July, 1930, was suspended for nonpayment of assess- 
ments and dues for the current month. He had taken out his original member- 
ship through one Charles Klein, a local agent of defendant. On December 31, 
1930, Klein visited plaintiff's home at her request, and upon presentation of ap- 
plication for reinstatement, secured Asposito’s signature. The application con- 
tains many pertinent representations and warranties of the applicant. It states 
that the application is based upon the original application and medical exam- 
ination submitted for membership in the association in addition to the warran- 
ties thereinafter made. Among them is the unqualified statement that the ap- 
plicant is in “sound physical and mental condition,” and “a fit subject for life 
insurance.” Paragraph 4 of the blank application for reinstatement reads as 
follows : 

“(a) Since the date of my application....on which my present benefit cer- 
tificate....issued, I have not been under the care of, or examined by, or con- 
sulted any physician or surgeon, except as follows: (Give above details of any 
injury or ailment, and name and address of any physician or surgeon.) 


“(b) I have not undergone any surgical operation or been an inmate of 
any hospital, asylum or sanitarium since the date of my application...... except 
as follows: isis. (Give details—when, where, what for, and results.)” 


In paragraph 6, the applicant agrees that both the answers and the state- 
ments in the former application and in the present one are full, true, and correct, 
and shall be held to be strict warranties, and that any untrue statement or ans- 
wer in either of them shall render the certificate null and void; that they shall 
be considered a part of any benefit certificate issued thereon; that they, to- 
gether with the constitution and laws of the association, shall constitute appli- 
cant’s contract for protection with the association. 

The testimony shows that Klein wrote the answer “No” after each section 
of paragraph 4 hereinbefore quoted, without asking any questions of applicant, 
who signed the document as prepared and presented by Klein; that applicant 
asked whether it would be necessary for him to be examined by a physician, and 
Klein told him that it would not. The record does not show that any facts 
whatsoever in regard to applicant’s sickness were disclosed to Klein. The ap- 
plication was sent to the home office in Kansas, and a certificate of reinstate- 
ment was delivered to applicant on January 9, 1931. On the 5th day of the fol- 
lowing month he was operated upon for chronic cholecystitis, an infection of 
the gall bladder, from which he had been suffering for three years. He died five 
days later. Notwithstanding that the proofs of death filed with defendant show 
that the immediate cause of death was pneumonia and the contributing cause 
was respiratory infection, the death certificate filed with the Michigan depart- 
ment of health shows that the principal cause of death and related causes of im- 
portance were as follows: “Septicemia, duration 3 days; septic infarct. Rt. lung 
following operation, duration 4 days. Other contributory causes of importance: 
Chronic Cholecystitis, duration 3 years. Chronic appendicitis, duration 
*** Time of operation February 5, 1931. Condition for which performed, Chr. 
Cholecystitis. Organ or part affected chr. appendicitis.” 
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The proofs of death also showed that assured had his tonsils removed at the 
hospital on August 16, 1930. 


It is also shown by the testimony that a physician attended him again in Sep- 
tember and twice in November. In September, 1930, he went to an X-ray special- 
ist, who examined the abdominal cavity and found “a moderate degree of chole- 
cystitis and that the gastro-intestinal reactions are reflex to that condition.” The 
record shows beyond any question that the assured was a sick man when he 
applied for reinstatement, and that material statements in the application for 
reinstatement were false. The sole question in the case is whether defendant 
is estopped from denying liability, or whether the fraud was waived because its 
agent filled in the answer “No” to the questions in the application for reinstate- 
ment as hereinbefore indicated, without questioning assurred and eliciting any 
information from him. We cannot overlook the fact that the application signed 
by assured contained the positive statement, and not in answer to any question, 
that he was in good physicial condition, although during the previous month he 
had twice consulted a physician for a chronic disease three years old, and that 
shortly thereafter necessitated an operation, from which death ensued. The by- 
laws of the association, which are a part of the contract, provide that the associa- 
tion shall not be bound by the acceptance of assessments and dues from suspended 
members who are not entitled to reinstatement in accordance with the law of the 
association; that members may only be reinstated after sixty days upon filing proof 
of sound bodily and mental condition; that the association is not bound by knowl- 
edge of or notice to officers or members of subordinate councils, none of whom 
are authorized or permitted to waive any provisions of the laws of the associa- 
tion; and that under no circumstances may a beneficiary certificate be delivered 
to or assessment collected from any applicant who is not in good health. 


Plaintiff refused to accept the return of the assessment paid by applicant upon 
reinstatement. She brought suit against defendant and recovered a verdict of 
$2,000, the amount of the certificate. 

The trial judge, in submitting the case to the jury, stated that there was only 
one issue in the case; that, if the jury found that the applicant truthfully answered 
the questions asked in the application for reinstatement, or that he was not asked 
them at all, but that Klein answered them without asking the insured, then the 
plaintiff would recover; that if, on the other hand, applicant was asked the ques- 
tions and he answered them untruthfully, and that as a result of such answers 
the defendant company issued the certificate, then plaintiff could not recover. 
Plaintiff makes no claim that the applicant told Klein about his condition. The 
only question asked by applicant was whether it would be necessary to have a 
medical examination, and Klein answered “No.” ; 

The statute was invoked forbidding the giving of testimony concerning mat- 
ters equally within the knowledge of the deceased, and Klein was not permitted to 
state what the applicant told ,him. We need not pass upon the claim that the 
rule should not have been applied in a case where the beneficiary and not the 
estate of the deceased is the opposite party, for decision rests on other grounds. 


We find much confusion in the statement of the law as to the liability of an 
insurer when false statements have been made in the application for insurance 
through the fault or with the connivance of the insurer’s agent. The decisions, 
however, rest so largely on varying facts that the ruling in one case may not be 
at all adaptable to the facts in another. Plaintiff relies on Brown v. Insurance 
Co., 65 Mich. 306, 32 N. W. 610, 8 Am. St. Rep. 894; Temmink v. Insurance Co., 
72 Mich. 388, 40 N. W. 469, and Van Houten v. Metropolitan Ins. Co., 110 Mich. 
682, 68 N. W. 982, in all of which the facts differ materially from those in the 
instant case. Defendant, in turn, relies on American Insurance Co. v. Gilbert, 
27 Mich. 429; Mudge v. I. O. O. F. 149 Mich. 467, 112 N. W. 1130, 14 L. R. A. 
(N. S.) 279, 119 Am. St. Rep. 686; Metropolitan Life Ins. Co. v. Freedman, 159 
Mich. 114, 123 N. W. 547, 32 L. R. A. (N. S.) 298; Kane v. Insurance Co., 204 
Mich. 357, 170 N. W. 35; Bellestri-Fontana v. Life Ins. Co., 234 Mich. 424, 208 
N. W. 427; and Mutual Life Ins. Co. v. Geleynse, 241 Mich. 659, 217 N. W. 790, 
56 A. L. R. 702, in all of which the circumstances and facts differ from those pre- 
sented to us in the case at bar. 

The same difficulty is met in reviewing cases of other jurisdictions where 
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varying facts and in many instances statutes cause what at first may seem a lack 
of harmony in decisions. 

We are_ impressed with the rule as laid down in New York Insurance Co. v. 
Fletcher, 117 U.*S. 519, 6 S. Ct. 837, 842, 29 L. Ed. 934, where the question arose 
as to the effect of an agent of the insurer writing into the application statements 
not made by insured. The court, in denying liability on the part of the insurer, 
said : 

“But the case as presented by the record is by no means as favorable to him 
as we have assumed. It was his duty to read the application he signed. He knew 
that upon it the policy would be issued, if issued at all. It would introduce great 
uncertainty in all business transactions if a party making written proposals for a 
contract, with representations to induce its execution, should be allowed to show, 
after it had been obtained, that he did not know the contents of his proposals, 
and to enforce it notwithstanding their falsity as to matters essential to its obli- 
gation and validity. Contracts could not be made, or business fairly conducted, 
if such a rule should prevail; and there is no reason why it should be applied 
merely to contracts of insurance. There is nothing in their nature which distin- 
guishes them in this particular from others. But here the right is asserted to 
prove, not only that the assured did not make the statements contained in his 
answers, but that he never read the application, and to recover upon a contract 
obtained by representations admitted to be false, just as though they were true. 
If he had read even the printed lines of his application, he would have seen that 
it stipulated that the rights of the company could in no ‘respect be affected by his 
verbal statements, or by those of its agents, unless the same were reduced to 
writing and forwarded with his application to the home office. The company, 
like any other principal, could limit the authority of its agents, and thus bind 
all parties dealing with them with knowledge of the limitation. It must be pre- 
sumed that he read the application, and was cognizant of the limitations therein 
expressed.” 

Again in Maier v. Life Association, 78 F. 566, 570, 24 C. C. A. 239, Mr. 
Justice Harlan, speaking for the court, said: 

“It was said in argument that the company should not be permitted to take ad- 
vantage of the misconduct or wrong of its own agent. But the law did not prohibit 
the company from taking such precautions as were reasonable and necessary to 
protect itself against the frauds or negligence of its agents. If the printed applica- 
tion used by it had not informed the applicant that he was to be responsible for 
the truth of his answers to questions, and if the want of truth in such answers 
were wholly due to the negligence, ignorance, or fraud of the soliciting agent, a 
different question would be presented. But here the accused was distinctly notified 
by the application that he was to be held as warranting the truth of his state- 
ments, ‘by whomsoever written.’ Such was the contract between the parties, and 
there is no reason in law or in public policy why its terms should not be re- 
spected and enforced in an action on the written contract. It is the impression 
with some that the courts may, in their discretion, relieve parties from the obliga- 
tions of their contracts, whenever it can be seen that they have acted heedlessly 
or carelessly in making them. But it is too often forgotten that in giving relief 
under such circumstances, to one party, the courts make and enforce a contract 
which the other party did not make or intend to make. As the assured stipulated 
that his statements, which were the foundation of the application, were true, by 
Whomsoever such statements were written, and as the contract of insurance was 
consummated on that basis, the court cannot, in an action upon the contract, dis- 
regard the express agreement between the parties, and hold the company liable if 
the statements of the assured—at least, those touching matters material to the 
risk—are found to be untrue.” 


[1] The rules as to estoppel and waiver should not be as strictly invoked 
against a fraternal beneficial association as against an insurance company with 
capital stock, organized for profit. In a statement found in Field v. Knights and 
Ladies of Security, 64 Neb. 226, 89 N. W. 773, 775. cited in Larkin v. Modern 
Wood lmen of America, 163 Mich. 670, 127 N. Ww. 786. the court said: 

“The doctrine of waiver, which is often appealed to prevent forfeitures in 


the case of policies of insurance, has no application to the forfeitures of member- 
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ships in these orders [fraternal beneficiary societies]. The laws and rules govern- 
ing the different branches of such an order are in the nature of contracts among 
all the members, and considering the widespread extent of these organizations, and 
the very great extent to which these schemes of benevolence have taken the place 
of life insurance, especially among the working classes, it is highly important, as 
a principle of public policy, that in cases of this kind their rules and regulations 
should be substantially upheld by the judicial courts.” 

Again in Bratley v. Brotherhood of American Yeoman. 159 Minn. 14, 198 
N. W. 128, 131, the court said: 

“The record forces us to the conclusion that the district deputy is an agent 
whose principal duty is to solicit and receive applications for membership which 
are to be turned over to other officials who will decide whether or not the cor- 
poration will make a contract of insurance with the applicant. Certificates are 
issued only to members. There can be no members until they are approved by 
the Chief Medical Director. No contracts of insurance are authorized except in 
writing and signed by certain officers. The provisions against waiver are very 
broad, but should well apply to a district deputy. Such deputies are not endowed 
with any general authority which would permit them to depart from the by-laws. 
We think an agent of a corporation which has its contractual power so wisely 
restricted as disclosed by the by-laws of the defendant has no power to make in- 
surance contracts for his principal; and, if not, we conclude that he cannot ef- 
fectually waive the falsehood in this application. The deputy being unauthorized 
to make the contract imputed to him in this transaction, his knowledge is of minor 
importance under the facts in this case. The agent here has much the same 
standing as the agent in Louden v. Modern Brotherhood of America, 107 Minn, 
12, 119 N. W. 425. * * * 

“Recognizing the type of the agency of the deputy, his knowledge of the 
false statements would not prevent the insurer taking advantage of such state- 
ment.” 

[2] In Koehler vy. Modern Brotherhood of America, 160 Mich. 180, 125 N. 
W. 49, 51, 136 Am. St. Rep. 424, the laws of the fraternal order provided that an 
insured could not be reinstated unless he was in good health, and, as the opinion 
stated, assured “had no right to reinstatement, for he was not in good health.” In 
the present case, the assured was not in good health, and he had no right to re- 
instatement under his contract. There is every indication that he must have 
known of his sickness. Denying recovery does not take away any right of as- 
sured or plaintiff, as such a right never existed. 

Under the facts of the particular case, we are constrained to reverse the judg- 
ment of the lower court and remand, with directions to enter a judgment for 
defendant. 


Clarke, C. J., and McDonald, Potter, Sharpe, North, Fead, and Wiest, JJ., 


concur. 


HENDERSON v. WOODMEN OF UNION et al. No. 29979. 
Supreme Court of Mississippi, Division B. April 25, 1932. 
141 Southern Reporter 345. 
Syllabus by the Court. 

1. INSURANCE. ei 

Where beneficiary named in life policy was ineligible, sole surviving heir of 
insured was entitled to insurance. 

(For other cases, see Insurance, Dec. Dig. § 777.) 
2. INSURANCE. . 

Insurer’s paying insurance into court did not constitute waiver of objection 
to eligibility of beneficiary named in policy so as to prevent insured’s heir from 
recovering insurance. 

(For other cases, see Insurance, Dec. Dig. §777.) 

Appeal from Chancery Court, Bolivar County; R. E. Jackson, Chancellor. 

Suit between Randolph Henderson and the Woodmen of Union and Henrietta 
Coleman. From the decree, Henderson appeals. 

Affirmed. 

B. A. Green, of Mound Bayou, for appellant. 





Life | Henderson v. Woodmen of Union et al. 


Smith & Millsaps, of Cleveland, for appellees. 
ANDERSON, J. 


This was a suit in the chancery court of Bolivar county between appellant 
and appellee over the proceeds of a life insurance policy issued to Maggie 
Henderson by Woodmen of Union, a fraternal insurance company, in which 
policy appellant was named as beneficiary. A trial was had on original bill, bill 
of interpleader by the insurance company, and original bill of appellee, and 
answers, and cross-bill of appellant, and proofs, resulting in a decree in favor 
of appellee. From that decree appellant prosecutes this appeal. 

Appellant and Maggie Henderson lived together as man and wife for years. 
but appellant had a living wife from whom he had not been divorced; therefore 
appellant and Maggie Henderson were not man and wife. nor were they otherwise 
related by either affinity or consanguinity. Woodmen of Union is a fraternal 
insurance and benefit order incorporated and organized under the laws of the 
state of Arkansas, with its home office at Hot Springs in that state. Maggie 
Henderson applied to the company, and there was issued to her. and she received, 
a policy of insurance in the company, by the terms of which the beneficiary 
named therein was to be paid the sum of $500 on her death. Appellant was 
named as beneficiary in the policy. Maggie Henderson died while the policy was 
in force. Appellant, as beneficiary named in the policy, made proof of her death 
and forwarded the same to the insurance company along with the policy of 
insurance, The insurance company got information from somewhere that appellant 
and Maggie Henderson were: not man and wife, and were not related by eithér 
afinity or consanguinity. Thereupon the company filed its bill of interpleader 
in this cause stating that fact on information, and, if true, appellant was 
ineligible to be a beneficiary in the policy, and asking that an order be made 
authorizing it to pay the proceeds of the policy into the court, and that the court 
adjudge who, among the rival claimants, was entitled thereto. Accordingly, 
such an order was made, and the company paid the amount due on the policy 
into the hands of the clerk of the court, and was dismissed from the case by 
order of the court. The constitution and by-laws of the insurance company, 
which by the terms of the policy were made a part of the contract of insurance, 
provide in substance that no person not related to the insured bv affinity or 
consanguinity shall be a beneficiary in any policy issued by the company. 

[1] On the death of Maggie Henderson, appellee was her sole surviving heir, 
appellee being her aunt. This is a contest, therefore. over the proceds of this 
policy of insurance between appellant on the one hand. who under the constitution 
and by-laws of the insurance company made a part of the contract of insurance 
was ineligible to be named as beneficiary in the policy, and appellee on the 
other hand, the sole surviving heir of the insured. 


_ The case of Freeman v. Barnett, 146 Miss. 849. 112 So. 161, 52 A. L. R. 375, 
is decisive of this case in appellee’s favor. It was held in that case that where 
the husband of the insured, named as beneficiary in a policy of insurance in a 
benefit association, was divorced before the insured’s death. thereby taking him out 
of the class of beneficiaries limited by the constitution of the association, the 
proceeds of the policy went to the heirs of the insured. In that case and in this 
the insurance company paid the proceeds of the policy into court, disclaiming 
any further interest in the matter. The policy in that case was issued to Virginia 
Barnett, and named Sam Freeman, her second husband, as beneficiary. The 
insured had been previously married, by which marriage she had two daughters. 
Insured died, leaving these two daughters as her sole heirs; her first husband 
had died before she married Sam Freeman, the beneficiary named in the policy. 
Before her death the insured secured a divorce from Sam Freeman, after which 
she was married to Henderson Barnett; she made no change in the beneficiary 
in the policy. Sam Freeman remained as the beneficiary named therein. The 
contest over the proceeds of the policy in that case was between the heirs 
at law of the insured and her divorced husband, Sam Freeman, the beneficiary 
named in the policy. The court held that the proceeds went to the heirs and not 
to Freeman. 

We do not think there is any real conflict between the decisions of the 
court in the cases of Freeman v. Barnett, supra; Hall v. Allen, 75 Miss. 175, 22 





534 The Insurance Law Journal, Vol. 79 [Sept., 1932 


So. 4, 65 Am. St. Rep. 601; Hawkins v. Duberry, 101 Miss. 17, 57 So. 919; and 
Foote v. Grand Lodge, Knights of Pythias, 109 Miss. 119, 67 So. 901. In Hall 
v. Allen the beneficiary named in the policy was the mother of the insured who 
died before he did. After the death of his mother, the insured made an effort 
to have his sister substituted as beneficiary in the policy, but failed to do so in 
the manner prescribed by the laws of the insurance company. The court held 
that the sister was entitled to the proceeds of the policy. In the Hawkins y. 
Duberry Case the court held that a person insured in a mutual benefit association 
could not make a valid bequest of the benefits to one who did not belong to the 
class of persons who were authorized to become beneficiaries under the laws, 
constitution, and charter of the order. In Foote v. Grand Lodge, Knights of 
Pythias, the court held that, where an insured, an unmarried man, took out an 
insurance policy in a benevolent order, naming his mother as beneficiary therein, 
and afterwards married and died without changing the beneficiary in the policy, 
and the insurance company paid the proceeds of the policy to the mother, the 
wife of the insured had no cause of action therefore against the insurance com- 
pany. 

[2] Appellant relies on 19 R. C. L. pp. 1288, 1289, § &4. It is there stated 
that, in an action by a beneficiary named in the contract of a fraternal insurance 
association, where the association appears, admits its liability, and pays the 
money into court, such act constitutes a waiver of any objection to the eligibility 
of the beneficiary named in the policy, and an intervening claimant is not entitled 
to make such objection and claim the benefits accruing under the policy on that 
ground. If that principle were applied here, it would mean that appellant would 
win this case. However, it is manifest that our court, especially in the case of 
Freeman v. Barnett, supra, announced the contrary principle. We cannot say 
that the decision in that case is manifestly wrong. We do not see that any serious 
mischief would result from adhering to it. To reverse this case that case would 
have to be overruled. 

Appellee introduced in evidence what purported to be the original policy: of 
insurance issued to Maggie Henderson, and also the constitution and by-laws of 
the insurance company. Appellant objected to their introduction upon certain 
grounds, which objection was overruled by the court. That action of the court 
is assigned and argued as error by appellant. We do not think there is any 
merit in appellant’s objection to the manner of proving the policy and the 
constitution and by-laws of the company, and we do not think the questions 
raised by the objection are of sufficient seriousness to call for a discussion by 
the court. 


Affirmed. 


FIRST-COLUMBUS NAT. BANK vy. D. S. PATE LUMBER CO. No. 29942. 
Supreme Court of Mississippi, Division A. May 16, 1932. 
141 Southern Reporter 767. 
Syllabus by the Court. 
1. INSURANCE. al 
“Life insurance policy” is contract to pay specific sum on death of insured 
without regard to value of his life to beneficiary. 
(For other cases, see Insurance, Dec. Dig. § 124.) 
2. INSURANCE. 
Corporation had insurable interest in life of one who was treasurer and 
active manager when policy was issued. 
(For other cases, see Insurance, Dec. Dig. § 116[1].) 
3. INSURANCE. ' 
That beneficiary’s interest in insured’s life ceased after policy was issued had 
no effect upon validity of policy or on beneficiary’s right to proceeds. 
(For other cases, see Insurance, Dec. Dig. § 123.) 
4. INSURANCE. i ; 
Beneficiary in life insurance policy has vested interest therein after its de- 
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livery of which he cannot be deprived without his consent, absent provision therefor 
in policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 
5. INSURANCE. ; : : 

Courts cannot, without beneficiary’s consent, change beneficiary in policy pro- 
viding for such change only with beneficiary’s consent. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. 


That animosity existed between beneficiary’s officers and insured even before 
he severed connections with beneficiary did not entitle insured to change benefic- 
iary after severing connections. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Chancery Court, Lowndes County; T. P. Guyton, Chancellor. 
Suit by Walter M. Holesapple against the D. S. Pate Lumber Company and 
another, in which the First-Columbus National Bank, as executor, was substi- 


tuted as complainant after complainant’s death. From a decree dismissing the 
bill, complainant appeals. 


\ firmed. 

Frierson & Anderson, of Columbus, for appellant. 
Owen & Garnett, of Columbus, for appellee. 
Situ, C. J. 


In December, 1920, the appellee, D. S. Pate Lumber Company, obtained from 


the National Life Insurance Company two insurance policies on the life of Walter 
N. Holesapple, one of its executive officers and stockholders, payable “to the D. 
S. Pate Lumber Co. a corporation of Chicago, Illinois, its successors, or assigns, 
or to any other beneficiary designated by the insured as thereinafter provided,” 
and providing that: “The insured shall have the right, at any time, when this 
Policy is in force, and with the written consent of the beneficiary or beneficiaries 
named herein or endorsed hereon, and not assigned, to change the beneficiary or 


beneficiaries, in accordance with the rules of this Company, by filing with the 
Company a written request for the change desired and presenting the Policy for 
endorsement, such change to take effect upon endorsement of the same upon the 
Policy by the Company.” 

When these policies were issued, Holesapple was, and continued to be until 
some time in 1927, a stockholder in and treasurer and one of the managers of the 
lumber company. In 1927, he sold his stock in the appellee company and ceased to 
be an officer therein. He then requested the appellee company to turn the insur- 
ance policies it had taken out on his life over to him. It complied with this re- 
quest as to one of the policies, but refused as to the other. In 1930, he filed a bill 
in the court below against the D. S. Pate Lumber Company and the National 
Life Insurance Company, in which he offered to pay the appellee (D. S. Pate 
Lumber Company) the cash surrender. value of the policy, “or whatever amount 
may be just and fair in the premises, and prayed that the beneficiary in the life 
insurance policy be changed to Mrs. Lena W. Holesapple, if living, and if not, 
to the insured’s executors, administrators or assigns.” 


; The case was tried on bill, answer, and proof, and a decree was rendered dis- 
missing the bill. 


While the case was pending, Holesapple died, and the First-Columbus Na- 
tional Bank, his duly appointed executor, was substituted as complainant therein. 

a contentions of the appellant, as set forth in the brief of its counsel, are 
as ‘follows: 

“The insurable interest of the corporation in the life of the insured had 
ceased; the insured had requested a change of beneficiary and been refused, and 
the corporation did not have the right to continue as the beneficiary in these 
policies over the objection and protest of the insured, after the insured made this 
request and offered to reimburse the corporation for whatever amount was fair, 
equitable and just. 

“These insurance policies having been taken out by the corporation for its 
own benefit were indemnity policies to indemnify the corporation in case of loss 
hy death of the services of the insured, and, after termination of insurable inter- 
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est of the corporation in the life of the insured, it was against public policy and 
against good morals to permit the corporation to remain the beneficiary in these 
policies over the protest of the insured, who was offering to do equity. 

“These policies did not represent a vested interest and if they did represent a 
vested interest it was such a vested interest as became defeasible after the sever- 
ance of insurable relationship with the insured protesting and offering to do 
equity.” 

[1] A life insurance policy, though sometimes designated as a contract of 
indemnity, is not, in fact, such, unless made so by its language, but is a contract 
to pay a specific sum on the death of the perscn insured without regard to the 
value of his life to the beneficiary. The authorities supporting this proposition are 
too numerous to cite, but will be found collated in 37 C. J. 361. 

[2, 3] As Holesapple was treasurer and one of the active managers of ap- 
pellee’s business, it had, as the appellant admits, an insurable interest in his life 
when the policy was issued, 37 C. J. 396, and that this interest in the life of the 
insured thereafter ceased has no effect upon the validity of the policy, or the 
right of the beneficiary therein to its proceeds. Grego v. Grego, 78 Miss. 443, 28 
So. 817, 818. In Murphy v. Red. 64 Miss. 614, 1 So. 761, 762, 60 Am. Rep. 68, 
the court, in holding that an assignment of a policy to one having no interest in 
the life of the insured was valid, said, that.: “An insurable interest in the assured, 
at the time the policy is issued, is essential to the validity of the policy, but it 
has been often decided, * * * that it is not necessary to the continuance of the 
insurance that the interest in the life insured should continue. Cessation of 
interest * * * would not terminate the policy.” This is in accord with the weight 
of authority elsewhere. 37 C. J. 397; 1 Cooley’s Briefs on Insurance (2d Ed.) 414. 

[4] The beneficiary in a life insurance policy has a vested interest therein 
after its delivery, of which he cannot be deprived without his consent in the 
absence of a provision therefor in the policy. Jackson Bank vy. Williams, 77 
Miss. 398, 26 So. 965, 78 Am. St. Rep. 530; Johnson v. Bacon, 92 Miss. 156, 45 So. 
858; Mutual Benefit Life Ins. Co. v. Willoughby, 99 Miss. 98, 54 So. 834, Ann. 
Cas. 1913D, 836; Goza v. Provine, 140 Miss. 315, 105 So. 534; Williams v. Penn. 
Mutual Life Ins. Co., 160 Miss. 408, 133 So. 649. 

[5] The policy here involved provides for a change of beneficiary, but only 
“with the written consent of the beneficiary.” For the court to change the 
beneficiary without the appellee’s consent would not only be to deprive it of a 
vested right, but to do that which the policy itself expressly provides shall not 
be done. 

That the courts are without power to change the beneficiary in such a policy 
without the beneficiary’s consent seems to have been settled in the case of 
Grego v. Grego, supra. In that case a husband filed a bill against his wife for 
a divorce and prayed that she be divested of all rights in an insurance policy 
he had taken out upon his own life payable to her. The court below granted 
both prayers of the bill. This court affirmed the decree in so far as it granted 
the divorce, but reversed it in so far as it changed the beneficiary in the policy. 
In the course of its opinion, the court said: “The contract * * * by its terms, 
conferred a vested interest on Mrs. Grego, irrevocable by appellee or by any 
court. The court had no more power to take from appellant this policy,—her 
property vested by contract,—than to take from her anything else that was her 
sole property * * * This is an ordinary life policy, under the express terms of 
which the whole beneficial interest was vested solely in the appellant. Neither 
the appellee nor the courts could take that which was hers solely from her. * * * 
The law as to this is well settled, and is quite independent of any statutory basis, 
resting upon the terms of the contract itself.” 


[6] It is said by counsel for the appellant that the evidence discloses that 
“actual animosity existed between the officers of the corporation and the insured 
even before he severed his connection with the corporation.” 

This charge is probably not borne out by the evidence, but, if true, it would 


not affect the legal rights of the parties hereto. 
Affirmed. 
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ROWLAND v. MISSOURI STATE LIFE INS. CO. No. 21441. 
St. Louis Court of Appeals. Missouri. April 5, 1932. 
Rehearing Denied April 19, 1932. 
48 Southwestern Reporter (2d) 31. 
1. INSURANCE. 
Where insured’s application is accepted unconditionally, insurance contract is 
complete, but, where insurer’s acceptance is conditional, insured must accept new 
conditions before liability attaches. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 
2. INSURANCE. 
Effective date of group life policy held date of its issuance, though individual 
certificates were delivered and first premium paid two days later. 

Policy did not provide for its effectiveness to be delayed until its de- 
livery to insured or until the payment of the first premium, but the contract 
provided that it should take effect upon insurer’s acceptance of the applica- 
tion, and specifically provided that the first premium should not be payable 
until the delivery of the policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 
3, INSURANCE. 


Although insurer, after accepting application, attached riders to policy making 
premiums payable semiannually instead of annually, insurance contract was effective 
from acceptance of application. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

4, INSURANCE. af : 

That semiannual premiums substituted by riders for original annual premiums 
totaled slightly more did not extend term of insurance. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

5. INSURANCE. ; 

Although insurer delivered and instructed beneficiary how to fill blanks for 

making proofs of loss, beneficiary could not recover on lapsed policy. é 
Beneficiary could not recover upon theory of estoppel or waiver, 
since the insurance expired before the insured’s death, and nothing insurer 


did in relation to furnishing blanks for making proof of loss could extend 
the term of the insurance contract. 


(For other cases, see Insurance, Dec. Dig. § 396[4].) 

Appeal from Circuit Court, St. Louis County; Amandus Brackman, Judge. 

“Not to be officially published.” 

Action by Blanche Rowland against the Missouri State Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

N. Murry Edwards, of St. Louis, for appellant. 

Jourdan & English, Fordyce, Holliday & White, and Walter Mayne, all of St. 


Louis, for respondent. 
Bennick, C, 


This is an action upon a policy of group life insurance, issued in the first in- 
stance by the International Life Insurance Company to the Pilots, Masters & Mates 
Association of Inland Rivers, and thereafter assumed by defendant, Missouri State 
Life Insurance Company, on August 25, 1928. The plaintiff is Blanche Rowland, 
who was the wife of Luther W. Rowland, a member of the association, and who. 
was designated as the beneficiary in the certificate which was issued and delivered 
by the company to him. 

The application for the insurance was made by Captain King, the secretary of 
the association, on June 15, 1928, the International Life Insurance Company being 
represented in the transaction by one Ellis, its agent. While the application itself 
o€s not seem to have been introduced in evidence, its contents were before the 
court; and it is agreed by counsel. that it was dated on June 15, 1928, and that it 
Contained, among other things, the following provision: “It is hereby agreed that 
this application, together with the said schedule of members, shall constitute the 
application and become part of the contract of insurance herein applied for, and 
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it is further agreed that the policy herein applied for shall be accepted subject to 
the provisions herein contained, and said policy shall not take effect until this 
application has been approved by the company.” 

The following are the material portions of the policy which have to do with 
the issues involved on this appeal: 

“International Life Insurance Company 
“St. Louis, Missouri. 

“In Consideration of the Application of the Association for this Policy, which 
is hereby made part of this contract, a copy of which Application is attached here- 
to, and of the payment, in the manner specified, of the premium herein stated, 
hereby insures the life of each of the persons herein designated as the Insured for 
the term of one year from the date herof, subjct to readjustment and renewal 
as hereinafter set forth, for the amount Herein Specified, payable as provided, sub- 
ject to the provisions on the second and third pages hereof, which are hereby made 
a part of this contract.” 

“The first premium hereunder is payable by the Association on the delivery 
of this Policy, in exchange for the Company’s receipt. Subsequent payments of 
premium shall be made on the 15th day of June in every year, should this Policy 
be renewed from year to year in accordance with its terms, in exchange for the 
Company’s receipt.” 

“This Policy is based upon the payment of premiums annually in advance, but 
premiums may be made payable in monthly, quarterly or semi-annual installments, 
All premiums are payable at the Home Office of the Company, but may be paid to 
an agent of the Company on or before the dates when due, in exchange for official 
receipts signed by the President or the Secretary, and countersigned by an author- 
ized agent of the Company. If any premium be not paid when due, this Policy 
shall be void, and all premiums forfeited to the Company, except as herein pro- 
vided.” 

“In the payment of any premium under this Policy, except the first, a grace 
of thirty-one days without interest will be allowed, during which time the Policy 
will remain in force.” 

“This Policy is issued upon the one-year renewable term plan, and may be 
renewed on each succeeding anniversary of its date for successive terms of one 
year each, upon the payment on or before the date of each renewal of the premium 
for the amount of insurance to be renewed.” 

“In Witness Whereof, the International Life Insurance Company has executed 
this policy at its Home Office in St. Louis, Mo., this 26th day of June, 1928.” 

The plan of insurance called for a coverage of $1,000 on the life of each member 
of the association, and the policy contained a table setting forth the amount of the 
premiums payable at the several attained ages of the members per $1,000 of in- 
surance for a one-year term. Rowland was fifty years of age at the time he became 
insured under the policy, and his annual premium at such attained age would have 
been the sum of $13.78. ’ 

It seems, however, that, before the policy was ever put into effect, the parties 
determined for some reason to have the premiums paid on a semiannual basis. Such 
method of payment was allowable under one of the provisions of the policy which 
has been heretofore quoted, but there was a further provision that, if premiums 
should be paid other than annually, each semiannual, premium should be 50.5 per 
cent of the annual premium. 

In accordance with this change in the original plan, riders or supplementary 
provisions, bearing date of June 15, 1928, were prepared by the company and at- 
tached to one of the pages of the policy. The first rider was simply a table show- 
ing the semiannual premium rates per $1,000 of insurance, and giving Rowland’s 
rate at age 50 as $6.96. The second rider set forth the substance of the change 
which had been agreed upon, and in its entirety read as follows: 

“A. a further consideration for the issuance of this policy, it is hereby agreed, 
the Incired consenting hereto by the acceptance of the policy, that the first and 
succee ‘ng annual premiums under this policy shall be payable in semi-annual in- 
stallm nts on the 15th day of June and December, in every year during the con- 
tinuance of the policy contract, in accordance with schedule of semi-annual pre- 
miums hereto attached. 

“Tt is further agreed, 
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“First: That all conditions of said policy as to payment or non-payment of any 
premium shall apply to any installment payable under preceding agreement. 

“Second: That any unpaid installments of any insurance year’s premium 
shall be an indebtedness to be deducted in any settlement of said policy.” 

The master policy was delivered by Ellis to Captain King, the secretary of 
the association; but just when it was delivered does not definitely appear. How- 
ever, on June 28, 1928, which was subsequent to the time of the delivery of the 
master policy, the individual certificates, including the certificate on which this 
action was founded, were delivered to King, and on the same day King gave 
Ellis the association’s check for $502.99, which was the first semiannual premium 
representing the sum of the several premiums for the individual amounts in- 
sured. In other words, the members of the association paid their individual 
premiums to it, and the association in turn paid the total premium in one lump 
sum to the insurance company. 

With regard to the riders or supplementary provisions, which have been 
heretofore quoted or referred to, the evidence was that they were attached to 
the master policy at the time it was delivered to the association. 

The second semiannual premium was paid by the association, to the defend- 
ant herein (it having meanwhile assumed the obligation), on January 15, 1929. 
There was no evidence to show that any further premiums were paid so as to 
have worked a renewal of the policy at the end of one year from its original 
date; and, in fact, it is tacitly conceded that there were no further payments, 
and that the policy lapsed at the expiration of the first year. 

Rowland’s individual certificate simply stated that the company had issued 
the group policy to the association, and that, subject to all the terms and con- 
ditions thereof, his life was insured for the sum of $1,000, payable to Blanche 
Rowland, his wife, as beneficiary, upon receipt of due proof of his death while a 
member of the association, and while the group policy was in force and effect. 

The evidence showed that Rowland had made both of his semiannual pay- 
ments of $6.96 to the association, and there is no controversy but that the 
premiums for his insurance were included in both the payments which were 
made by the association. 

Rowland died on July 28, 1929. 

Such other facts as may prove to be necessary to the final determination of 
the case will be hereafter stated in connection with the particular points arising 
for decision. 

The petition recited the making of the application for the policy; its is- 
suance by the International Life Insurance Company; the subsequent assumption 
of the obligation by the defendant herein; the death of the insured, after full 
compliance on his part with all the terms and conditions of the policy; and de- 
iendant’s vexatious refusal to pay. The petition concluded with a prayer for the 


sum of $1,000, with interest thereon, together with a 10 per cent. penalty and 
reasonable attorney’s fees. 


The answer admitted the issuance of the policy and defendant’s subsequent 
assumption of it, but pleaded that the policy had lapsed for nonpayment of 
premiums before the date of the death of the insured. 

The reply was in the conventional form. 

The case coming on to be tried before a jury, the court,.at the close of 
plaintiff's case, peremptorily instructed the jury to return a verdict in defendant’s 
lavor. Thereupon plaintiff took an involuntary nonsuit with leave to move to 
set the same aside; and her motion to that effect having been overruled, she has 
duly perfected her appeal to this court. 


_ Obviously the sole point involved on this appeal is the propriety of the action 
ot the lower court in peremptorily directing a verdict for the defendant. 


Now in determining whether the policy was in force and effect on July 28, 
1929, when Rowland died, so as to have entitled plaintiff to recover in this action, 
‘tmust be borne in mind that the policy: in- question -provided-in-a-sense-for term 
insurance, the term to be one year from the effective date of the contract, and 
then subject to readjustment and renewal for further terms or periods as set 
forth in the several provisions of the policy. Consequently the decision in this 
‘ase must rest largely upon the question of what was the effective date of the 
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policy, for it is undisputed that the policy, by virtue of the payment of the two 
semiannual premiums, ran as an obligation on defendant’s part for one year after 
such date, plus the grace period of thirty-one days provided for by statute, and 
recognized in the policy itself. 


Plaintiff argues, in substance, that the policy became effective on June 2, 
1928, the date when the first premium was paid, which, if true, would have 
carried the policy over as a live and subsisting contract until July 29, 1929, or 
one day beyond the date of her husband’s death. She reaches this conclusion 
upon the theory that the policy was based upon the payment of premiums in ad- 
vance; that the first premium was payable upon the delivery of the policy; and 
that it was provided that, if any premium was not paid when due, then the policy 
should be and become void. Consequently she asserts that however the policy 
was dated, or whatever due dates were recited therein, it could not have become 
effective as a binding contract until June 28, 1928, when the first premium was 
paid; and that it was therefore still in full force and effect on July 28, 1929, at 
the time of the death of the insured. 


Seemingly the idea of the company, in fixing the 15th of each June and 
December as the due dates for the payment of semiannual premiums, was to 
have the term of one year expire on June 15, 1929; and upon this theory the policy 
would have terminated on July 16, 1929, or twelve days before the death of the 
insured. However, defendant’s counsel very candidly claim no such effect for the 
policy, but argue that it became effective on June 26, 1928, the date when the 
application was accepted and the policy was actually issued, and that all liability 
under it was therefore terminated on July 27, 1929, which was the day prior to 
the death of the insured. 

In determining whether plaintiff’s theory, or that of defendant’s counsel, is 
the correct one, we must have due regard for the fact that an agreement for 
insurance is nothing more nor less than a contract; that the policy, together with 
the application and the other papers which are attached to and made a part of 
it, constitute the written expression of the contract; and that, subject to the 
limitations upon the right of contract generally, the parties to an insurance con- 
tract may agree upon whatever terms and provisions they please, and the courts 
will then give effect to and enforce the contract as written, subject, of course, 
to the right and duty of the court to place a construction upon it when its terms 
are uncertain or ambiguous so as to call for and necessitate a judicial construc- 
tion. 

[1] The making of any contract, whether it relates to insurance or to some 
other subject-matter, contemplates a proposal and an acceptance. In other words, 
when a definite proposal is made, and that proposal is accepted unconditionally, 
there is a meeting of the minds, and the contract is complete, unless it calls for 
something else to be done in the future as a condition precedent to a binding 
agreement. In the case of an insurance contract, the proposal usually takes the 
form of the insured’s written application; and the company’s acceptance, gen- 
erally speaking, is denoted by the issuance of the policy. If the application 1s 
accepted unconditionally, and there is nothing more to be done to make the 
agreement effective, such as the delivery of the policy on the payment of the first 
premium, the contract is complete; but, if the company’s acceptance is condi- 
tional, then an acceptance by the insured of the new conditions laid down by 
the company will be a prerequisite to the attaching of any liability on the latter's 
part. 5 

[2] In this particular instance, so far as concerns the question of the effective 
date of the policy, the application proposed that the policy should take effect 
when the application had been approved by the company; and, so far as the record 
shows, the application was accepted by the company unconditionally (save as to 
the matters covered by the riders, to which we shall presently advert), on June 
26, 1928, the date when the policy was issued. There was no provision for the 
effectiveness of the policy to be delayed until its delivery to the insured, as !s 
so frequently the situation; and consequently cases involving the construction of 
an effective-on-delivery clause, upon many of which plaintiff relies, are of no 
moment here. Likewise there was no provision for the effectiveness of the policy 
to be delayed until the payment of the first premium, so that question is also out 





Life] Rowland v. Missouri State Life Ins. Co. 541 


of the case. Indeed, the whole contract, while providing that it should take 
effect upon the company’s acceptance of the application, and that the risk should 
continue for the term of one year thereafter, specifically provided that the 
first premium should not be payable until the delivery of the policy. Thus, when 
the application was unconditionally accepted, the mutual liabilities of the parties 
arose under the plain provisions of the contract; that of the company to insure 
from that date for the duration of the risk at the amount specified therein, and 
that of the insured to pay the first premium, the amount of which was also 
specified therein, upon the delivery of the policy. In other words, when the 
policy was delivered, the amount of the first premium existed as a valid charge 
against the insured, in view of the fact that payment in advance had not been 
exacted as one of the conditions upon which the company’s liability was to attach. 

We conclude therefore that, upon the general features of the case, the 
effective date of the policy was June 26, 1928, the date of its issuance, though it 
is true that the individual certificates were not delivered, and the first premium 
paid, until two days later. The point has been many times passed upon by our 
courts in the construction of insurance contracts, and the following authorities 
will be found to serve as an ample basis for our decision: Keim v. Home Mutual 
Fire & Marine Insurance Co., 42 Mo. 38, 97 Am. Dec. 291; Baldwin v. Chouteau 
Insurance Co., 56 Mo. 151, 17 Am. Rep. 671; State ex rel. v. Robertson (Mo. Sup.) 
191 S. W. 989, 991; Edwards v. Business Men’s Accident Association, 205 Mo. 
App. 102, 221 S. W. 422; Pickett v. Equitable Life Assurance Society (Mo. App.) 
27 S.W.(2d) 452; Beswick v. National Casualty Co., 206 Mo. App. 67. 226 S. W. 
1031: Brownfield v. Phoenix Insurance Co., 35 Mo. App. 54; Crohn v. Order of 
United Commercial Travelers of America, 170 Mo. App. 273, 156 S. W. 472; 
Worth v. German Insurance Co., 64 Mo. App. 583; Trask v. German Insurance 
Co., 53 Mo. App. 625; 32 C. J. 1102, 1103, 1122, 1124, 1125, 1130. 


[3] But plaintiff argues that, even if the above should be generally true, yet 
in this instance the company’s acceptance of the application should not be held 
to have been unconditional so as to have made the contract effective from that 
date, in view of the riders or supplementary provisions which were thereafter 
attached to the contract, and which called for the consent of the insured to be 
given thereto by his acceptance of the policy. 

Of course it is true that the riders did become a part of the contract, but it 
will not do to say that their preparation and submission constituted the proposal 
by the company of an entirely new contract. To the extent that the provisions 
of the riders abrogated, nullified, modified, or changed the provisions of the 
original policy, they did constitute a new contract, but their effect went no 
further than that. The original policy provided when the contract of insurance 
should go into effect, as we have already shown, and there was nothing about 
the riders which affected those provisions in the least. All that the riders 
served to do was to change the payment of premiums from an annual to a semi- 
annual basis, and even then there was no conflict between what the riders pro- 
vided and what the original policy had authorized. Notwithstanding the riders, 
the effective date of the contract, the subject-matter and duration of the risk, 
and the consideration for the contract, all remained unchanged, save only that 
premiums were made payable semiannually, and in the slightly larger amount 
which was provided for in the original policy. We may concede that the con- 
ditions expressed in the riders did not become effective until the acceptance of 
the policy by the insured, but that fact does not change our conclusion in regard 
to the effective date of the contract proper, since all other portions of the con- 
tract stood as they were at the time the application for the policy was accepted 
by the company. 32 C. J. 1159, 1160, and cases cited. 

[4] Plaintiff also makes the point that the insured paid 14 cents more than 
was due for one year’s premium; that this amount of money would have paid 
tor three and one-half days of insurance, which would have extended the contract 

yond the date of the death of the insured, even under defendant’s theory, 
which we have heretofore upheld; and that defendant was not permitted to lapse 
the policy so long as it had money in its possession to pay the premium. She 
teaches this conclusion from the fact that the annual premium at the attained 
age of the insured was $13.78, whereas he made two payments of $6.96 each, 
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or a toal of $13.92, which was 14 cents more than the amount of the annual 
premium. 

This contention is clearly without merit. Both payments which the insured 
made were semiannual payments, and were so spoken of in the rider which 
authorized that method of payment. Considering the contract as a whole, there 
was no ambiguity about the term covered by the contract, or about the amount 
of the premium to be paid, and there is consequently nothing for us to do but to 
give effect to the contract as it was made by the parties. The two payments 
which were made by the insured kept the contract in force for a term of one 
year from its effective date, plus the period of grace thereafter, but then the 
contract ended, and the company had no funds of the insured in its possession 
with which to have extended ‘the term of insurance. 

[5] Finally, plaintiff insists that defendant, by delivering proofs of loss to her, 
and by instructing her how to fill them out, with full knowledge of all the attendant 
facts and circumstances, waived its defense, and is now estopped to assert, that 
the policy was not in full force and effect at the time of the death of the insured. 

The evidence disclosed that plaintiff, on January 15, 1930, went to defendant's 
office, and requested blanks for making proof of death. After some little discus- 
sion, an employee of defendant gave her the blank forms, and instructed her how 
to fill them out. One’ form was to be filled out by her, the second by the 
physician who attended the insured in his last illness, and the third by the under- 
taker who conducted the funeral. She had all three forms filled out upon the 
advice of her counsel, and incurred expense by way of notary fees for $1.50, 
although there was certain of her own. testimony which indicates that defendant 
had requested the return of the blanks, and had advised her that it would be of 
no avail to turn them in, before anything had been filled out except her own 
individual statement. 

But be the facts as they may, we can see no room for a claim of waiver or 
estopped on defendant’s part. The crux of this case goes to the existence of a 
cause of action, and not to a mere matter of remedy, or a defense to the cause of 
action. Plaintiff had no cause of action to assert for the reason that the insurance 
had expired prior to the death of her husband, and nothing that defendant did 
by way of furnishing blanks for making proofs of loss could have served to have 
extended the term of the contract. The point is theretofore to be disallowed. | 

It follows for the reasons given that the judgment rendered by the circuit 
court should be affirmed; and the Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


LONGLEY v. METROPOLITAN LIFE INS. CO. OF NEW YORK. No. 21737. 
St. Louis Court of Appeals. Missouri. April 5, 1932. 
Rehearing Denied April 19, 1932. 
48 Southwestern Reporter (2d) 74. 
1. INSURANCE. ed : 
Evidence showed that life policies were delivered by plaintiff receiving receipts 
therefor, not for payment to him, but to insured’s administrator. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 
2. INSURANCE. : 
Mere delivery of life policies containing facility of payment clause by claim- 
ant to insurer would not constitute consideration to support insurer’s promise to 
pay him. 
(For other cases, see Insurance, Dec. Dig. § 583[2].) 
3. INSURANCE. 
Evidence did not show that agent was authorized, or insurer estopped from 
denying authority, to waive provisions against pledging or assigning life policies. 
(For other cases, see Insurance, Dec. Dig. § 92.) 
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4, INSURANCE. 

Person claiming as pledgee or assignee of life policies has burden of showing 
effectual pledge or assignment. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

5, INSURANCE. 

Insurer held not estopped to deny soliciting, delivering, and collecting agent’s 
authority to agree to expressly prohibited pledge of life policies long after their 
delivery. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

6. INSURANCE. 

In absence of bad faith, court should not interfere with insurer’s discretion 
in paying under facility of payment clause in life policy. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from St. Louis Circuit Court; Claude O. Pearcy, Judge. 

“Not to be officially published.” 

Action by Harry Longley against the Metropolitan Life Insurance Company 
of New York. From an adverse judgment, plaintiff appeals. 

Affirmed. 

John A. Davis, of St. Louis, for appellant. 


Fordyce, Holliday & White and Walter R. Mayne, all of St. Louis, for 
respondent. 


Surtron, C. 


This is an action on twelve industrial insurance policies, aggregating in 
amount $1,136, issued by defendant, on the life of Harry Wilson. The trial, 
before the court, without a jury, resulted in a judgment for defendant, and 
plaintiff appeals. 

The cause is now under submission here on a rehearing. Plaintiff insists 
“that the judgment, order and decree of the circuit court, under the law and the 
evidence, is for the wrong party,” and asks “that the judgment be reversed and 
ihe cause remanded with directions.” 

Plaintiff alleges in his petition that on November 17, 1925, Harry Wilson, 
who was his stepfather, borowed from him the sum of $350, and delivered to 
him the policies in suit to hold as security for said loan, and agreed for plaintiff 
to pay the premiums theron until the death of said Harry Wilson, and that 
plaintiff retained possession of said policies, and paid the premiums due thereon 
= - death of said Harry Wilson, all with the knowledge and consent of the 
etendant. 

The policies provide that the company, in consideration of the payment of 
the premiums, will pay the respective amounts stipulated, to the exuctor or 
administrator of the insured, unless payment is made under the facility of pay- 
ment clause, which provides that the company may pay to the husband or wife, 
or any relative by blood or marriage, of the insured, or to any other person 
appearing to the company to be equitably entitled to the same, by reason of having 
incurred expenses on the behalf of insured, or for his burial, and that the 
production of a receipt signed by either of said persons, or of other proof of such 
wy shall be conclusive evidence that all claims under the policies have been 
satished. 

The policies also provide as follows: “Any assignment or pledge of this 
policy, or any of the benefits hereunder, shall be void and of no effect. This 
policy contains the entire agreement between the company and the insured and 
the holder and owner hereof. Its terms cannot be changed or its conditions 
varied, except by a written agreement, signed by the President or Secretary of 
the company. Therefore, agents (which term includes also superintendents and 
eputy superintendents) are not authorized and have no power to make, alter or 
discharge contracts.” 

. There was evidence on the part of plaintiff tending to show that on November 
17, 1925, he made a loan of $250 to Harry Wilson; that Wilson delivered to 
him the policies as security for the loan; that Maurice Rodenberg, an agent of 
the defendant, was present at the time of this transaction; that it was agreed 
tween the parties that plaintiff should pay the premiums on the policies until the 





544 The Insurance Law Journal, Vol. 79 [Sept., 1932 


death of the insured; that Mr. Rodenberg told the parties that this arrangement was 
all right and that plaintiff would receive the money at the death of the insured, 
Plaintiff's evidence also tends to show that pursuant to this arrangement, he paid 
the premiums on the policies, to Mr. Rodenberg, until the death of the insured; 
that Mr. Rodenberg was soliciting agent in charge of a certain debit or district, 
in the city of St. Louis; that he had authority to solicit insurance, deliver policies, 
and collect premiums thereon, in said district. It was not shown that the defend- 
ant or any of its agents or officers, other than Rodenberg, had any knowledge of 
the arrangement pledging the policies for the securement of the plaintiff's loan, 
or — the premiums thereon were paid by plaintiff, until after the death of the 
insured. 


Defendant introduced the receipt of the insured’s administrator, who is in- 
sured’s daughter, acknowledging payment of the policies, and releasing defendant 
from all manner of claims and demands whatsoever, arising under and by reason 
of the policies, and also introduced the defendant’s canceled check by which such 
payment was made. 


It is obvious, in view of this evidence, that it may not be said, as a matter 
of law, that the plaintiff was entitled to recover. Of course, if the policies were 
assigned or pledged to the plaintiff to secure the payment of a loan, and in con- 
sideration of his payment of subsequently accruing premiums thereon, with the 
consent of the defendant, or its agent, authorized to consent thereto on behalf of 
the defendant, such consent would be binding on the defendant, notwithstanding 
the provisions of the policies above quoted. James v. Mutual Reserve Fund Life 
Ass'n, 148 Mo. 1, 49 S. W. 978; Springfield Steam Laundry v. Traders’ Ins. Co, 
151 Mo. 90, 52 S. W. 238, 74 Am. St. Rep. 521; Bigalke v. Mutual Life Ins. Co. 
(Mo. App.) 34 S.W.(2d) 1019; New York Life Ins. Co. v. Kansas City Bank, 
121 Mo. App. 479, 97 S. W. 195; Jones v. Prudential Ins. Co., 173 Mo. App. 1, 
155 S. W. 1106; Bush v. Missouri Town Mutual Ins. Co., 85 Mo. App. 155. But 
the testimony in this case, with respect to the making of the loan, and the pledge 
of the policies to secure the loan, is far from conclusive. On the contrary, it is 
quite dubious. Plaintiff testified that when the arrangement was made for pledg- 
ing the policies, Maurice Rodenberg, defendant’s agent, and one Matt Watts, were 
present, and that he paid the insured, at the. time, $350 in cash. Matt Watts testified 
that he was present and saw the money paid in cash. He also testified that Mr. 
Rodenberg was present at the time. Mr. Rodenberg, who was produced by plain- 
tiff, testified that he told the insured and plaintiff that it would be all right to 
pledge the policies to secure the loan, if it was desired to make such arrange- 
ment; but it is significant that he did not testify that any money was paid. He 
was not in the employ of the defendant at the time he testified, but was employed 
by a competing company. Plaintiff admitted that at the time the alleged loan was 
made he was a bootlegger. No note or other written evidence of the loan was 
taken, and there was no written evidence whatever of the alleged assignment or 
pledge of the policies. At a former trial of the case plaintiff testified that he went 
to a bank and drew out $350 with which to make the loan, but when the bank’s 
records were produced, and it was found that he did not draw out the money, he 
changed his testimony and stated he had the cash in a cupboard in his home. 
There is nothing in the evidence to show what amount of premiums the plaintiff 
paid. In fact, it does not conclusively appear that he paid any. 


[1] It appears that some time after the death of the insured plaintiff delivered 
to defendant the policies in suit, and received a receipt therefor from the defend- 
ant. Plaintiff contends that in the receipt which he received from the company 
defendant promised to pay him the proceeds of the policies, or return the policies 
to him on demand, and that the defendant, not having returned the policies, !s 
bound by this promise. Plaintiff bases this contention on the following, clause 
contained in the receipt: “If claim on said policies is not paid, said policies will 
be returned upon demand in exchange for this receipt.” It is obvious, howe 
that the receipt does not promise to pay the claim on the policies, but merely 
promises to return the policies, if the claim is not paid. No demand was -_ 
so far as the evidence shows, for the return of the policies. Moreover, defen . 
ant’s manager, to whom the policies were delivered, testified that at the time © 
the delivery he informed plaintiff that payment of the policies would be made to 
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the insured’s administrator, and that he never at any time promised to make pay- 
ment to plaintiff. This evidence, considered along with the receipt, shows that the 
policies were not delivered to defendant for payment to plaintiff, but for payment 
to the administrator, to whom plaintiff could have presented his claim for allow- 
ance and payment through the probate court. 


[2] Nor can we see any consideration, in the delivery of the policies, to sup- 
port a promise to pay plaintiff’s claim on the policies. Jackson vy. Metrupolitan 
Life Ins. Co. (Mo. App.) 294 S. W. 453. 


The foregoing is, with some slight modifications, what we said in affirming 
the judgment under the former submission. On the rehearing, plaintiff urges new 
grounds for reversal of the judgment; that is, that the court committed errors 
in the giving of instructions. In his original brief plaintiff made assignments of 
errors in general terms, with respect to the instructions given by the court, but 
he did not afterwards, either in his brief or argument, refer to or mention the 
instructions in any manner, but insisted merely upon a right of recovery as a 
matter of law, under the facts as disclosed by the record. Plaintiff nowhere in his 
original brief undertook to point out the grounds on which he regarded the in- 
structions as erroneous. We therefore did not review the instructions under the 
former submission. 

[3-5] However, it would serve no useful purpose to review the instructions 
now, since, upon a re-examination of the case, we conclude that plaintiff is not 
entitled to recover in any view of the evidence, and the judgment is clearly for 
the right party. There is no evidence to show that the agent Rodenberg was 
authorized (in fact or by estoppel) to consent to the assignment or pledging of 
the policies, or to waive or alter the provisions of the policies, making void any 
pledge or assignment thereof. All the evidence, including plaintiff's, shows that the 
agent was not so authorized. This is shown by the testimony of the agent him- 
self, who was plaintiff’s witness. It was shown by the testimony of the defend- 
ant’s officers. It was shown by the written or printed instructions of the defendant 
to the agent, stating that under no circumstances could the agent make, alter, or 
discharge contracts, waive forfeitures, make promises, name rates, other than those 
published by the company, or bind the company in any way beyond the writter 
or printed instructions received from its officers. Plaintiff was advised of the 
restrictions on the agent’s authority by the provisions of the twelve policies in his 
possession. He was also so advised by the premium receipt book in which the 
agent receipted for the premiums he claims to have paid. We can see nothing in 
the evidence to warrant a finding that the agent was authorized to waive the pro- 
visions of the policies prohibiting the pledging or assignment thereof, or to estop 
the defendant to deny such authority. There is no question involved here with 
respect to the estoppel of the insurer to deny the authority of the agent to waive 
a forfeiture of the insurance, in his dealings with the insured, because of the 
authority given the agent to solicit insurance, deliver policies, and collect pre- 
miums thereon. Defendant does not claim or insist upon a forfeiture of the in- 
surance. On the contrary, it insists that the insurance was in full force at the time 
of the insured’s death, in favor of the beneficiary designated in the policies, and 
promptly paid the full amount of the insurance to such beneficiary, and insists 
upon its right to do so without being successfully called upon to pay the same 
again, to the plaintiff, who claims to be a pledgee or assignee of the policies, and 
upon whom rests the burden to show an effectual pledging or assignment thereof. 
Nor is this a case in which the agent, at the time of soliciting the insurance and 
delivering the policy, that is, at the time of the making of the insurance contract 
between the insurer and the insured, undertakes, by parol promises, to change the 
Provisions of the policy and make a contract different from its provisions. Here 
the attempt to change the provisions of the insurance contracts was made long 
after the delivery of the policies, and the contracts were completed between the 
insurer and the insured, and the attempt was to introduce into the insurance con- 
tracts, as an interested party, an utter stranger to the contracts, as entered into 
between the insurer and the insured. We are not persuaded that the defendant 
should be estopped to deny the agent’s authority to consent or agree to this ex- 
Pressly prohibited alteration merely because he was given authority to solicit in- 
surance, deliver policies, and collect premiums thereon, especially in view of the 
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fact that both the policies and the premium receipt book, in plaintiff’s possession, 
gave clear and unequivocal notice that the agent had no such authority. Such a 
limitation of the agent’s authority is not necessarily inconsistent with the authority 
to solicit insurance, deliver policies, and collect premiums thereon. We are not 
concerned here with an agent who has general powers, or is permitted to exer- 
cise general powers, with respect to the insurance contract, inconsistent with the 
express restrictions upon his authority. 

[6] There is no evidence showing or tending to show bad faith on the part 
of the defendant in making payment to the insured’s administrator. Suits upon 
claims of this sort on industrial policies ought not be unduly encouraged. To do 
so would in a large measure defeat the commendable purpose of the facility of 
payment clause. It would almost inevitably result in promoting conflicting claims 
under this sort of policies, and in compelling insurers to resort to bills of inter- 
pleader to protect themselves against payment of the insurance twice, or maybe 
thrice, and thus delay the payment of the insurance indefinitely, and consume the 
insurance with the costs and expenses of litigation, as the conflicting claimants 
quarrel over their respective claims. The facility of payment clause was intended 
to serve a better purpose. The discretion of the insurer in making payment under 
policies of this sort ought not be interfered with by the courts except upon a 
clear showing of bad faith. 

The commissioner recommends that the judgment of the circuit court be 
affirmed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


NEFF vy. SOVEREIGN CAMP, W. O. W. No. 17300. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1931. 
Rehearing Denied Jan. 11, 1932. 
48 Southwestern Reporter (2d) 564. 
1. INSURANCE. 

Where insured, after making all payments required under beneficiary cer- 
tificate providing that payments should cease after 30 years, was suspended for 
not making further payments, insurer should have offered insured unconditional 
restoration instead of restoration coriditioned on good health. 

(For other cases, see Insurance, Dec. Dig. § 747.) 

2. INSURANCE. 

Where record fails to show that insured could have complied with health 
conditions essential to restoration to membership in fraternal insurance society, 
insured held not to have acquiesced in suspension. 

(For other cases, see Insurance, Dec. Dig. § 747.) 

3. INSURANCE. . 

Acquiescence in suspension from fraternal insurance society is affirmative 
defense and not available unless pleaded. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

4. INSURANCE. 

Acquiescence is no defense to an illegal suspension of member by fraternal 
beneficiary society. 

(For other cases, see Insurance, Dec. Dig. § 747.) 

5. INSURANCE. 

Where beneficiary certificate provided that payments should cease after 30 
years, and insured made required payments, repeal of such provision by subse- 
quent by-law veld not to defeat insured’s rights, though insured in application 
agreed to be bound by all by-laws then or thereafter in force. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


6. INSURANCE. 


Whether insurance contract of fraternal insurance society organized under 
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laws of another state is ultra vires depends on the laws of such state and de- 
cisions construing them. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

7 INSURANCE. 

Where insured, who made all payments on fraternal beneficiary certificate 
providing that payments should cease after 30 years, was suspended for failure 
to make further payments, and was then offered only conditional restoration, 
fraternal society was estopped to rely on defense of ultra vires. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 


Appeal from Circuit Court, Buchanan County; Lawrence A. Vories, Judge. 

Action by Willie Neff against the Sovereign Camp of the Woodmen of the 
World. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Certiorari denied, 52 S. Ct. 501. 

De E. Bradshaw, of Omaha, Neb., and Chas. F. Keller, of St. Joseph, for 
appellant. 


L. B. Gillihan, of Gallatin, and Miles Elliott, of St. Joseph, for respondent. 


GRENON v. METROPOLITAN LIFE INS. CO. No. 7117. 
Supreme Court of Rhode Island. July 2, 1932. 
161 Atlantic Reporter 229. 
1. INSURANCE. 


Proof of total temporary disability did not entitle insured to recover under 
life policy containing provision for total permanent disability. 

“Permanent” does not mean temporary; and its normal and natural 
meaning in an insurance policy is the same as it is in common everyday 
speech. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
2. INSURANCE. 


Unless provisions of entire policy clearly show that vital word is inaccurately 
used, such word should be given its usual meaning. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Exceptions from Superior Court, Providence and Bristol Counties; G. 
Frederick Frost, Judge. 

Action of assumpsit by Alexis J. Grenon against the Metropolitan Life In- 
surance Company. Directed verdict for defendant, and plaintiff brings exception. 
Exception overruled, and case remitted for entry of judgment on verdict. 

See, also, 161 A. 230. 

Higgins & Yaraus, of Woonsocket, for plaintiff. 

Tillinghast, Morrisey & Flynn, of Providence, for defendant. 

Stearns, C. J. 

This is an action of assumpsit to recover disability benefits claimed to be due 
to plaintiff on two policies of insurance. In the superior court at the conclusion 
of plaintiff's evidence the defendant rested its case and moved for the direction 
of a verdict. This motion was granted, and the case is in this court on plaintiff's 
exception to the direction of the verdict. 

The facts are undisputed. On January 28, 1927, plaintiff, a resident of the 
city of Woonsocket, applied for and obtained from defendant two policies in- 
suring his life; one in the amount of $15,000, the other in the amount of $10,000. 
Each policy contained a supplementary contract attached to and made a part of 
the life insurance policy, the relevant parts of which are as follows: 

“Total and Permanent Disability. Waiver of Premiums and Payment of 
Monthly Income. Supplementary contract attached to and made part of Life In- 
surance Policy Numbered * * * issued on the life of Alexis J. Grenon, 
Metropolitan Life Insurance Company. In consideration of * * * payable an- 
nually as an additional premium herefor. * * * 

“The company agrees that upon receipt by the company at its home office in 
the City of New York of due proof, on forms which will be furnished by the 
company, on request that the insured has, while said policy and this supplementary 
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contract are in full force and prior to the anniversary date of said policy nearest 
to the sixtieth birthday of the insured, become totally and permanently disabled 
as the result of bodily injury or disease occurring and originating after the issy. 
ance of said policy, so as to be prevented thereby from engaging in any occupa- 
tion and performing any work for compensation or profit, and that such dis- 
ability has already continued uninterruptedly for a period of at least three months, 
it, will, during the continuance of such disability: 

“1. Waive the payment of each premium falling due under said policy and 
this supplementary contract, and, : 

“2. Pay to the insured, or a person designated by him, * * * a monthly 
income of $10 for each $1000 of insurance. * * * 

“Such waiver shall begin as of the anniversary of said policy next succeed- 
ing the date of the commencement of such disability, and such payments shall 
begin as of the date of the commencement of such disability, provided, however, 
that in no case shall such waiver begin as of any such anniversary occurring, 
nor shall such payments begin, as of a date, more than six months prior to the 
date of receipt of the required proof.” 

December 3, 1928, plaintiff became ill with neurasthenia. This illness con- 
tinued until July 3, 1929, when plaintiff recovered. During this seven months’ 
illness it is admitted that plaintiff was unable to work. In May, 1929, plaintiff 
filed with defendant a statement of his claim for total and permanent disability 
containing the required certificate of his physician. In this certificate it was stated 
that plaintiff was not confined to his house; that he spent his time in the fresh 
air, was unable to work because of nervousness; that his disability was not per- 
manent; that he was much improved when last seen by the physician on April 
15, 1929, and “prognosis is good.” 

Defendant refused to pay plaintiff’s claim on the ground that the proof did not 
show total and permanent disability. This action was begun by writ of summons 
issued April 7, 1931. 


The question is: Was the disability of plaintiff a total and permanent dis- 
ability? As the facts are undisputed, the question is one of law, not of fact. 

Plaintiff’s disability for seven months is admitted to have been total. This 
disability lasted only for a limited time, was not permanent, and was never con- 
sidered to be so. 

These are not accident and health policies. The evident purpose of this form 
of policy is to protect the insured from the financial loss caused by a lasting total 
disability. The insurer agrees to pay certain monthly income to the insured and 
to waive payment of premiums on the receipt of due proof that the insured has 
for an uninterrupted period of at least three months preceding the presentation 
of proof of claim become totally and permanently disabled so as to be prevented 
from performing any work for compensation or profit; it is also provided that 
in no case shall the waiver of premiums or payments of income begin earlier than 
six months prior to the required proof of claim. 

[1, 2] The fact that plaintiff proved a total temporary disability does not 
entitle him to compensation. The proof required is of total and permanent dis- 
ability. The word “permanent” does not mean temporary. Its normal and natural 
meaning in an insurance policy is the same as it is in common everyday speech. 
Unless the provisions of the entire policy clearly show that a vital word is in- 
accurately used, such word should be given its usual meaning. 

The policy also provides as follows: “Notwithstanding that proof of dis- 
ability may have been accepted by the company as satisfactory, the insured shall 
at any time, on demand from the company, furnish due proof of the continuance 
of such disability, but after such disability shall have continued for two full 
years the company will not demand such proof more often than once in each sub- 
sequent year. If the insured shall fail to furnish such proof, or if the insured 
shall be able to perform any work or engage in any business whatsoever for 
compensation or profit, the monthly income herein provided shall immediately 
cease, and all premiums thereafter falling due shall be payable according to the 
terms of said policy and of this supplementary contract.” 

The provision for the beginning of payments was clearly intended to secure 
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to the insured the benefits of the policy when there was doubt whether the total 
disability was permanent. 

In the case at bar, there was and is no doubt or uncertainty as to the per- 
manency of the disability. The language of the policy is not technical, it is clear, 
and does not warrant two interpretations. As there was no permanent disability 
plaintiff cannot recover. The weight of authority is in accord with our interpreta- 
tion of this provision in the policy. Ginell v. Prudential Ins. Co., 237 N. Y. 554, 
143 N. E. 740; Mackenzie v. Equitable Life Assur. Soc., 140 Misc. 655, 251 
N. Y. S. 528; Hawkins v. John Hancock Mut. Life Ins. Co., 205 Iowa, 760, 218 
N. W. 313; Metropolitan Life Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707; Shipp 
y. Metropolitan Life Ins. Co., 146 Miss. 18, 111 So. 453; Brod v. Detroit Life 
Ins. Co., 253 Mich. 545, 235 N. W. 248. 

Plaintiff relies much on the case of Penn Mutual Life Ins. Co. v. Milton, 
160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382. In that case it was decided that a 
disability which lasted sixteen months, and from which the insured had recovered 
was a permanent disability within the meaning of the provision of a policy of 
insurance. The court based its decision upon the construction of the terms of the 
policy and an implication therein that the insurer might not be permanent, and 
consequently was liable for a total and temporary disability. This case has not 
been generally followed, and is fairly open to the criticism that it does not give 
due weight to the plain language of the policy. 

For the reasons stated, the exception of the plaintiff is overruled, and the 
case is remitted to the superior court for entry of judgment on the verdict. 


CURDTS v. PIONEER LIFE INS. CO. No. 13409. 
Supreme Court of South Carolina. May 12, 1932. 
164 Southeastern Reporter 438. 
1. INSURANCE. 


Forfeiture of policy for nonpayment of premiums is defense, to be pleaded 
and proved by insurer. 
(For other cases, see Insurance, Dec. Dig. § 645[2].) 
3. INSURANCE. 
That beneficiary suing on policy was not owner thereof is defense matter 
to be pleaded and proved by insurer. 
(For other cases, see Insurance, Dec. Dig. § 645[2].) 
Appeal from Common Pleas Circuit Court of Greenville County; John S. 
Wilson, Judge. 
_Action by Ruth Curdts against the Pioneer Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. 
Affirmed. 
Mann & Plyler, of Greenville, for appellant. 
C. G. Wyche, of Greenville, for respondent. 
StaBter, J. 
This is an action on a policy of life insurance. The complaint alleges: 


_ “(1) That the plaintiff is the widow of Edward C. Curdts, Jr., deceased, and 
isa resident of the County of Greenville, State of South Carolina; that the de- 
lendant, Pioneer Life Insurance Company, is a corporation incorporated under 
the laws of the State of South Carolina as a life insurance company, and as such 
is authorized to do business in this state, and maintains offices and agents in 
the County of Greenville, State of South Carolina. 

“(2) That on or about the 21st day of December, 1927, the defendant, by its 
duly authorized officers and agents, executed and delivered to Edward C. Curdts, 
Jr, of Greenville, S. C., its policy of insurance in writing upon the life of Edward 
C. Curdts, Jr., whereby said defendant agreed to pay plaintiff, his wife, as bene- 
fciary, upon the death of Edward C. Curdts, Jr., the sum of Four Thousand 
($4,000.00) Dollars. 

“(3) That the said Edward C. Curdts, Jr., died on the 7th day of February, 
1930, and due notice of his death was given to the defendant immediately there- 
after, and plaintiff has fulfilled every condition of the policy on her part. 

“(4) That no part of said sum agreed to be paid by the defendant in ac- 





35p The Insurance Law Journal, Vol. 79 [Sept., 1932 


cordance with the terms of said policy has been paid and there is now due and 
owing to this plaintiff, as beneficiary, the sum of Four Thousand ($4,000.00) Dol- 
lars, together with interest thereon at the legal rate from March, 1929.” 

The defendant, by its answer, admitted the allegations contained in para- 
graphs 1 and 2 of the complaint; also that the insured died on or about Febru- 
ary 7, 1930, and that the company had denied liability on the policy of insur- 
ance. For a further defense, it is alleged that the “said policy of life insurance 
iapsed and ceased to be of force prior to the death of the said Edward C. Curdts, 
Jr., by reason of the non-payment of premiums as required in and by the terms 
of said insurance policy contract, and this defendant therefore is not liable to 
the plaintiff herein for any sums whatsoever, the said policy not being of force 
for any benefits on the date of the death of the insured.” 

The case was tried at the April, 1931, term of court of common pleas for 
Greenville county; Hon. John §. Wilson presiding. Only one witness was called, 
Mrs. Ruth Curdts, who testified that she was a resident of Greenville; and that 
she married Edward C. Curdts, Jr., on November 22, 1927, and lived with him 
until February 7, 1930, the date of his death. Plaintiff then rested her case, 
whereupon counsel for the defendant made a motion for a nonsuit upon the fol- 
lowing grounds: 

“There is no allegation in the complaint that the policy was of force on the 
date of the death of the insured; there is no proof that the policy was in force 
on the date of the death of the insured; and there is no proof that any premiums 
were paid on account of said policy. 

“Further, that said policy of insurance sued on is not offered in evidence 
and there is no evidence of its terms.” 

This motion being refused, counsel stated that the defendant would offer no 
testimony, but asked for a directed verdict on the same grounds as those of the 
motion for a nonsuit, and this additional ground: “That no contract is offered in 
evidence; on the ground there is no proof of the payment of any premium; 
there is no showing that there is a policy contract, no showing or allegation that 
the policy contract sued on was of force on the date of the death of the insured.” 

This motion the court likewise refused, but directed a verdict for plaintiff 
upon the ground, stated in substance, that “the defendant had admitted all of 
the material allegations of the complaint, and had failed to prove its affirmative 
defense that the policy had lapsed and ceased to be of force on account of the 
non-payment of premiums.” The defendant appeals. 

[1] We think the first ground of appellant’s motions is without merit. The 
defendant admitted the allegation of the complaint that the policy on the life 
of the insured was issued and delivered (see Lane v. Insurance Co., 147 S. C. 333, 
145 S. E. 196), but alleged that it was not in force at the time of his death, hav- 
ing lapsed on account of nonpayment of premiums. Where a policy provides 
for forfeiture in case of nonpayment of premiums, such nonpayment would go to 
defeat the liability of the insurer; however, it is a matter of defense, to be 
pleaded and proved by the defendant. 33 C. J. 110; Copeland v. Assurance Co., 
43 S. C. 26, 20 S.-E. 754; Frierson v. Casualty Co., 100 S. C. 162, 84 S. E. 535. | 

[2] Nor do we think there is merit in the contention that there was no evi- 
dence of the terms of the policy. The company, we may assume, knew the pro- 
visions of the contract under which it insured the life of the deceased; it also 
undoubtedly knew whether or not the allegations of the complaint correctly 
stated the provisions of the policy upon which the plaintiff relied for recovery. 
The answer admitted the written agreement between the insurer and the in- 
sured to be as alleged in the complaint, and we think such allegations, if proved 
or admitted, were sufficient to warrant a recovery on plaintiff’s part. id 

[3] The appellant also complains that the court committed error in directing 
a verdict for the plaintiff, as she failed either to introduce the policy in evidence 
or to account for its whereabouts; and that the court could not presume, as 4 
matter of fact, that she was the owner and holder of the policy, as it might have 
been assigned or otherwise disposed of. 

Under the admitted facts of the case, we do not think there was error. It 
is true that “a policy of insurance, like any other chose in action, may be trans- 
ferred by parol, unless some unwaived provision in the policy forbids it. Bar- 
ron v. Williams, 58 S. C. 280, 36'S. B. 561, 562, 79 Am. St. Rep. 840. We do not 
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know what the policy in the case at bar provided with regard to the matter of 
its assignment, but, as to the possibility of its having been transferred, the de- 
fendant, if not fully protected by its provisions in this respect, of which it must 
necessarily have had full knowledge, could have required the plaintiff, on proper 
notice, to produce the policy upon the trial of the case, and the question, if any, 
as to its assignment, could then have been determined by the court. Incident- 
ally, this also would have enabled the defendant to offer proof of its special de- 
fense. In Thompson Brothers v. Insurance Co., 77 S. C. 294, 57 S. E. 848, 849, 
the court said: “To meet such cases the law provides the writ of duces tecum, by 
which either party is compelled at the instance of the other to produce any 
document necessary to the proof of the other’s case, a limitation being that rea- 
sonable notice be given.” 

We think that, under the peculiar facts and circumstances, the court proper- 
ly directed a verdict for the plaintiff. 
* The judgment of the circuit court is affirmed. 

Blease, C. J., and Carter and Bonham, JJ., concur. 

J. Henry Johnson, Circuit Judge, concurs in result. 


REYNOLDS v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 13426. 
Supreme Court of South Carolina. June 13, 1932. 
164 Southeastern Reporter 602. 
1. INSURANCE. 


Insured’s violating ordinance when accident resulting in death occurred would 
not alone defeat recovery under policies excluding liability for losses sustained 
while violating law. 

(For other cases, see Insurance, Dec. Dig. § 443.) 

2, INSURANCE. 8 Dy LTR 

To defeat recovery under policies excluding or limiting liability for death or 
injury from unlawful act, direct causative connection between such act and death 
or injury must be shown. 

(For other cases, see Insurance, Dec. Dig. § 447.) 

3. INSURANCE. . 5 

Beneficiary could recover for death of insured resulting from injuries re- 
ceived while riding on running board of truck under policies covering injuries re- 
ceived while riding “in” automobile. 

(For other cases, see Insurance, Dec. Dig. § 438.) 

4, INSURANCE. 

Insurance agent’s statement to beneficiary that policies would be paid within 
ten days held admissible to show waiver of defense. 

Evidence disclosed that the beneficiary, who was the mother of the in- 
sured, had acted on such statement of the agent and incurred heavy expense 

in the burial of insured which she would not have incurred had not the 

statement been made. 


(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeal from Common Pleas Circuit Court of Greenville County; John S. 
Wilson, Judge. 

Action by Lula Reynolds against the Life & Casualty Insurance Company of 
Tennessee. From the judgment for plaintiff, defendant appeals. 

Affirmed. 

Haynsworth & Haynsworth, of Greenville, for appellant. 

C. Granville Wyche, of Greenville, for respondent. 

STABLER, J. 


This action was brought upon two policies of insurance issued by the defend- 
ant to one Freddie L. Thompson, in each of which the plainttff, the mother of 
the insured, was named as beneficiary. The complaint contains two causes of action, 
separately stated—the first for the recovery of $1,000 upon a policy dated July 
21, 1930, and the second for the recovery of $872 upon a policy dated July 28, 
1930. The insured died a few after the policies were issued, as the result 
of an automobile collision in t dity of Greenville. 
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The case was tried in the court of common pleas for Greenville county, in 
September, 1930; Hon. John S. Wilson presiding. At the close of the testimony, 
counsel for defendant made a motion for a directed verdict in its favor as to the 
first cause of action, and for 60 cents and costs in plaintiff’s favor as to the 
second cause. This: motion was refused, and the jury found for the plaintiff for 
the entire amount sued for. From judgment entered on the verdict the defendant 
appeals, alleging error on the part of the trial judge in refusing its motion for a 
directed verdict, in the admission of certain testimony, and in his charge to the 
jury. 

The contract of insurance involved in the first cause of action contains the 
following provision: “This policy does not cover * * * loss sustained by the 
insured * * * while committing some act in violation of law.” The contract 
involved in the second cause of action provides: “Within two years from date 
of issuance of this policy, the liability of the company under same shall be limited, 
under the following conditions, to the return of the premium paid thereon; 
* * * (2) If the insured shall die * * * as a result of acts committed by 
him while in the commission of * * * some act in violation of law.” 

Section 21 of the traffic ordinance of the city of Greenville reads as follows: 
“No person without the authority of the owner or person in charge of any vehicle 
shall jump or climb upon the same, or sound any warning, or other signalling 
device or manipulate any of the levers or mechanism, or in any wise meddle or 
tamper with same. No person shall be allowed to ride upon the running board of 
any motor vehicle nor shall any car be loaded at any time so as to interfere with 
its control, or with other vehicles. No person shall lounge or act in a disorderly 
manner in any car upon the streets of Greenville at any time.” 

The defendant’s motion for a directed verdict was made, as to the first cause 
of action, upon the ground that at the time of the accident the insured was riding 
on the running board of a truck or automobile, in violation of the ordinance 
quoted, and that such risk was not covered by the policy; its motion, as to the 
second cause of action, for a directed verdict for 60 cents and costs in favor of 
the plaintiff was based upon the quoted provision of the policy, which, the defend- 
ant contends, fixed the amount of its liability if the insured came to his death 
while in the commission of some act in violation of law. 

The parties to the action do not agree as to the interpretation of the follow- 
ing provision of the ordinance: “No person shall be allowed to ride upon the 
running board of any motor vehicle.” Appellant contends that a person who rides 
upon the running board of a car violates the ordinance, while respondent is 
equally as confident that the ordinance makes it an offense only for a driver of 
an automobile to allow any one to ride upon its running board. 


{1, 2] Be that as it may, it is clear that the court properly refused defend- 
ant’s motion, for, even if it should be admitted that the insured was violating the 
ordinance at the time he was injured, this alone would not be sufficient ground for 
‘direction of a verdict. In order to defeat recovery under policies excluding or 
limiting liability where death or injury results from an unlawful act on the part 
of the insured, there must be shown, in addition to the violation of the law, 


some causative connection between such act and the death or injury. This is the 
general rule. 


In Insurance Co. v. Bennett, 90 Tenn. 267, 16 S. W. 723, 725, 25 Am. St. 
Rep. 685, the Tennessee court, construing a provision of this kind in an insur- 
ance policy, said: “In order to defeat a recovery because of such provision, there 
must appear a connecting link between the unlawful act and the death. It is not 
sufficient that there was an unlawful act committed by the insured, and that death 
occurred during the time he was engaged in its commission. There must be some 
causative connection between the act which constituted a violation of the law and 
the death of the insured. * * * The provision of the poilcy excluding lia- 
bility for injury received by the insured while committing an unlawful act refers 
to such injuries as may happen as the necessary or natural consequence of the 
act.” 


‘And so in Bradley v. Insurance Co., 45 N. Y, 422, 6 Am. Rep. 115. “Whatever 


be the nature of the violation of law urged by thé insurance company, as avoiding 
the policy, it seems to be clear that a relation must exist betwen the violation 0 
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law and the death, to make good the defence; that the death must have been 
caused by the violation of law to exempt the company from liability.” 

In the case at bar, under the evidence, it could not possibly be held as a 
matter of law that the proximate cause of insured’s death was his riding upon the 
running board of the truck, or that his death was the necessary or natural con- 
sequence of his act; these questions were properly submitted to the jury. 

[3] The policy sued upon in the first cause of action also contained the pro- 
vision that it insured the person named in the schedule against the result of 
bodily injuries received “* * * by the collision of or by any accident to any 
private * * * motor driven automobile in which insured is riding or driving.” 
The appellant contends that under the testimony the insured at the time he was 
injured was riding, not in the truck, but on its running board; that the policy 
does not cover injuries so sustained; and that the defendant company was en- 
titled to a directed verdict for that reason. In the recent case of Bolt v. Insurance 
Company, 156 S. C. 117, 152 S. E. 766, Mr. Justice Blease (now Chief Justice) 
discusses at some length the question here presented, and under the authority of 
that decision the court in the case at bar properly overruled defendant’s motion 
for a directed verdict made on this ground. 

In the preparation of proofs of loss after the death of the insured, the bene- 
ficiary was assisted by an agent of the defendant, one T. J. Sheppard, who went 
to her home and had her sign the papers before him. Over defendant’s objection 
she was allowed to testify as follows: “Q. Now, what did he (agent) say about 
you getting the money when you filled out the blanks? A. He said I would get 
it without any trouble.” 

Hilton, a witness for the plaintiff, who was present at the time, was also 
allowed, over defendant’s objection, to testify: 

“Q. What did he (the agent) say? A. I asked him about it. 

“Q. You asked him about it? A. Yes, sir. 

“Q. What did he say? A. Said it was an accident death, said it would be 
paid within a week or ten days. 

“Q. Be paid within a week or ten days? A. Yes, sir.” 

The appellant argues that the admission of this testimony was error; the con- 
tention being that the statement by the agent that the claim would be paid 
promply was nothing more or less than an expression of his opinion and could 
not be regarded as waiver, as the plaintiff could not have relied thereon to her 
detriment. 

[4] Under the decisions of this court, we think the testimony was admissible 
to show waiver. One of the grounds of defense was that at the time of the acci- 
dent the insured was committing an act in violation of law, from which death 
resulted as a direct consequence, and that recovery could not be had for that 
reason; and the beneficiary, the mother of the insured, testified that she acted 
upon this statement of the agent, and incurred heavy expense in the burial of her 
son which she would not have incurred had not the statement been made. See 14 
R. C. L. 1197; Whaley v. Insurance Co., 124 §. C. 173, 117 S. E. 209; Sanders v. 
Insurance Co., 134 S. C. 435, 132 S. E. 828; Rogers v. Insurance Co., 135 S. C. 
w, 133 S, E. 215, 45 A. In Re ii72: 


The question presented by numerous exceptions as to the court’s charge with 
respect to proximate cause is thus stated by counsel for appellant: “Where an 
insurance policy excludes injuries received while committing some act in violation 
of law, is it necesary that such act be ‘the proximate direct cause’, or ‘the 
prime driect cause’, or the ‘proximate cause and sole cause’ of said injuries?” 


_. The court instructed the jury that, in order for the defendant to escape lia- 
bility under the policy, it was required to show by the greater weight of the 
evidence that the insured was committing some act in violation of law, and that 
such act was the proximate cause of his death. The defendant, by several re- 
quests, asked the court to charge the jury that, if the insured was injured while 
committing some act in violation of law, then the plaintiff would not be entitled 
to recover on the policy, for, under its express provisions, such injuries were not 
covered by it. The court modified the requests by adding that recovery could not 
be had if the violation of the law was the proximate direct cause of the injury, 
or the prime direct cause, or the proximate cause and sole cause. 
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The appellant concedes it to be “unquestioned that there must be some causa- 
tive connection between the insured’s act and his death or injury,” but contends 
that it is not necessary that the act be “the proximate cause and the sole cause,” 
etc. 

The weight of authority appears to be that, in order to defeat recovery, be- 
cause of such provision in a policy of insurance, it must be shown that the un- 
lawful act complained of was the direct proximate cause of the death. 

In 4 Cooley’s Briefs on Insurance, 3550, 3551, with regard to this question, the 
learned writer says: “Not only must there be a causative connection between the 
violation of law and the death, but such connection must be direct, and not in- 
direct; proximate or immediate, and not remote. Where different forces and con- 
ditions concur in producing a result, it is often difficult to determine which is 
properly to be considered the cause. * * * So the fact that the death of the 
insured is the consequence of some illegal act of his is not sufficient if it did not 
occur while engaged in such illegal act as the direct result thereof.” 

In the case at bar, we think the instructions of the trial court, when con- 
sidered as a whole, were substantially correct. 

The appellant also complains, by a number of exceptions, of the court’s charge 
as to the law of waiver, and contends that in his general charge, as well as in his 
charge of plaintiff’s requests and modifications of defendant’s requests, he com- 
mitted prejudicial error, for the reason that there was no issue of waiver made 
by the testimony. 

If the evidence tending to show waiver was admissible, as we have held it 
was, then the court properly charged the law with regard to waiver. We find no 
error as complained of. 

The exceptions are overruled, and the judgment of the circuit court is af- 
firmed. 

Blease, C. J., and Carter, J., concur. 

Bonham, J., concurs in result. 


CANTEY v. PHILADELPHIA LIFE INS. CO. No. 13425. 
Supreme Court of South Carolina. June 10, 1932. 
164 Southeastern Reporter 609. 
1. INSURANCE. 


Contract of life insurance was governed by laws of state wherein applicaiton 
was made and policy delivered. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

2. INSURANCE. 

Date fixed in life policy as due date of premium governed as respected lapse 
of policy rather than date policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

Appeal from Common Pleas Circuit Court of Richland County; M. S. 
Whaley, Judge. 

Action by J. M. Cantey, as administrtaor of the estate of William M. Joseph, 
deceased, against the Philadelphia Life Insurance Company. Judgment for defend- 
ant, and plaintiff appeals. 

Affirmed. 

Kreps & Taylor, of Columbia, for appellant. 

Thomas, Lumpkin & Cain, of Columbia, for respondent. 

BonuaM, J. 

This case was tried in the county court for Richland, Judge Whaley pre- 
siding. At the close of all the testimony, each of the litigants moved for directed 
verdict. After hearing argument, his honor directed a verdict for the defendant. 
From the judgment entered upon this verdict, the plaintiff appeals. 

A brief recital of the facts out of which the litigation grew is taken from the 
pleadings : 

The complaint alleges that the defendant issued its policy No. 95875 on the 
19th day of August, 1927, whereby it insured the life of William M. Joseph in 
the sum of $1,000 for a period of 27 years, payable upon the death of the insured 
at any time prior to the 19th of August, 1954, or to the insured if he be alive 
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on that day and the policy is in force; that the policy was delivered to the in- 
sured in North Carolina; that the insured died in Columbia, S. C., on or about 
the 20th day of December, 1927; that demand was duly made upon the insurance 
company for blanks with which to make proofs of death, but defendant refused 
to furnish them, and refused the demand for payment of the amount of the 
licy. 

Ee For a first defense: The defendant admitted that the policy was issued as al- 
leged, and that the contract was written, issued, and delivered as a contract under 
the laws of the state of North Carolina; that defendant has no knowledge of the 
date of the death of the insured, but that, if he died on the 20th day of Decem- 
ber, 1927, the policy had lapsed for nonpayment of premiums, and was null and 
void. 

For a second defense: That the policy was written and dated August 19, 1927, 
and only one quarterly premium was paid which carried the policy in force up to 
and including the 19th day of December, 1927, and if, as alleged by the complaint, 
the insured died December 20, 1927, the policy was lapsed, because no other pre- 
mium was paid. 

For a third defense: That the policy was written, issued, and delivered as a 
North Carolina contract, and is governed by the laws of that state and the de- 
cisions of the Supreme Court of that state to the effect that, the death of the 
insured having occurred after the policy had lapsed, no liability against the in- 
surance company existed therein. 

Plaintiff proved the application and the policy, and the death of the insured 
on December 20, 1927; also the receipt attached to the policy for the first quarterly 
premium. The defendant’s counsel admitted that the policy was dated and mailed 
in Philadelphia August 19, 1927, to one of its agents in Winston-Salem, and that 
it would take such a letter five days to reach its destination and be delivered. 


Defendant offered in evidence section 6287, article 3, c. 106, and section 6465, 
article 21, c. 106, Consolidated Statutes of North Carolina, which are as follows: 


Article 3, section 6287, Consolidated Statutes of North Carolina, volume 2: 
“State law governs insurance contracts. All contracts of insurance on property, 
lives, or interests in this state shall be deemed to be made therein; and all con- 
tracts of insurance the applications for which are taken within the state shall be 
deemed to have been made within this state and are subject to the laws thereof.” 


Article 21, section 6465, Consolidated Statutes of North Carolina, volume 2: 
“Notice of nonpayment of premium required before forfetiure. No life insurance 
corporation doing business in this state shall, within one year after the default 
in payment of any premium, installment, or interest, declare forfeited or lapsed 
any policy hereafter issued or renewed and not issued upon the payment of 
monthly or weekly premiums, or unless the same in a term insurance contract for 
one year or less, nor shall any such policy be forfeited or lapsed by reason of 
nonpayment, when due, of any premium, interest, or installment or any portion 
thereof required by the terms of the policy to be paid, within one year from the 
failure to pay such premium, interest, or installment, unless a written or printed 
notice stating the amount of such premium, interest, installment, or portion there- 
of due on such policy, the place where it shall be paid, and the person to whom 
the same is payable has been duly addressed and mailed, postage paid, to the 
person whose life is insured or the assignee of the policy, if notice of the assign- 
ment has been given to the corporation, at his or her last known postoffice ad- 
dress in this state, by the corporation or by any officer thereof or person ap- 
pointed by it to collect such premium, at least fifteen and not more than forty-five 
days prior to the day when the same is payable. The notice shall also state that 
unless such premium, interest, installment, or portion thereof then due shall be 
paid to the corporation or to the duly appointed agent or person authorized to 
collect such premium, by or before the day it falls due, the policy and all pay- 
ments thereon will become forfeited and void, except as to the right to a sur- 
render value or paid-up policy, as in the contract provided. If the payment de- 
manded by such notice shall be made within its time limit therefore, it shall be 
taken to be in full compliance with the requirements of the policy in respect to 
the time of such payment; and no such policy shall in any case be forfeited or 
declared forfeited or lapsed until the expiration of thirty days after the mailing 
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of such notice. The affidavit of any officer, clerk, or agent of the corporation, or 
of any one authorized to mail such notice, that the notice required by this section 
has been duly addressed and mailed by the corporation issuing such policy, shall 
be presumptive evidence that such notice has been duly given. No action shall be 
maintained to recover under a forfeited policy unless the same is instituted within 
three years from the day upon which default was made in paying the premium, 
installment, interest, or portion thereof for which it is claimed that forfeiture 
ensued.’ 

Defendant offered in evidence depositions of certain of its officers to prove that 
the policy in question was written pursuant to the application therefor made, 
which was dated and executed in the state of North Carolina: That the policy 
was written, issued, and dated in Philadelphia, Pa. August 19, 1927; that the 
second quarterly premium was due on or before November 19, 1927, but was not 
paid on that date, nor within the grace period of the policy, which was thirty 
days; that the policy lapsed for nonpayment of this premium; that the company, 
in regular course of business, sent a premium notice to the insured to his last- 
known address on October 18, 1927, notifying him that the second quarterly pre- 
mium would be due November 19, 1927; there was proof by defendant’s general 
agent for North Carolina that the grace period of a policy is computed from the 
date when the premium is made payable under the policy until the same date of 
the next month, so that, when premiums fall due in months having thirty-one 
days, the grace period allowed is thirty-one days, and in months having thirty 
days and less the grace period is thirty days. The times for the payment of 
quarterly premiums fixed by the policy are August 19, November 19, February 
19, and May 19 of each policy year. 

The exceptions are eleven in number, but they cover, in differing statements, 
only two cardinal questions, which are: First, Is this contract of insurance to be 
governed and construed by the laws, and the decisions of the courts of North 
Carolina? Second, Had the policy lapsed at the time of the death of the insured? 
Under these two heads, all of the vital issues made by the pleadings and the 
proof will be considered and determined. 

Section 1 of article 4 of the Constitution of the United States provides that: 
“Full Faith and Credit shall be given in each State to the public Acts, Records, 
and judicial Proceedings of every other State.” 

The defendant has offered in evidence the statute laws of North Carolina per- 
taining to and governing the specific questions involved in this appeal, relating to 
and regulating matters of insurance arising therein. Section 6287, article 3, c. 106, 
Consolidated Statutes of N. C., provides that: “State law governs insurance con- 
tracts. * * * All contracts of insurance the applications for which are taken 
within the state shall be deemed to have been made within this state and are 
subject to the laws hereof.” 

There is no dispute that the application for insurance in the present case was 
taken in North Carolina; there is no dispute that the policy when issued in Phila- 
delphia was sent to the agent of the company and delivered to the insured at his 
place of residence, Winston-Salem, N. C. He died at a hospital in Columbia, S. C.,, 
but there is nothing in the pleadings nor in the proof to show, or even suggest, 
that he had abandoned his residence in North Carolina. It is a fair inference that 
he retained his citizenship in that state. 

In the case of Columbian Building & Loan Association v. Rice, 68 S. C. 236, 
47 S. E. 63, 64, 1 Ann. Cas. 239, Mr. Justice Woods, speaking of the contract of 
insurance, said: 

“Section 4, art. 11, * * * is as follows: ‘Members may, if they desire, 
make monthly payments on stock to the local treasurer, but such local treasurer 
shall be the agent of the members, and not of the association.’ 


“The defendants insist this is a mere subterfuge to avoid the usury laws of 
the state, and, even if it is not, the contract is nevertheless to be construed as a 
South Carolina contract. A contrary view was taken by this court in Pollock v. 
Association, 51 S. C. 420, 29 S. E. 77, 64 Am. St. Rep. 683, Turner v. Association, 
51 S. C. 37, 27 S. E. 947, and Tobin v. McNab, 53 S. C. 75, 30 S. E. 827. It is 
true, in Meares v. Finlayson, 55 S. C. 105, 32 S. E. 986, Chief justice McIver ex- 
pressed dissatisfaction with the decision of Pollock v. Association, supra, but 
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expressly said that the point we are now considering was not involved in the case 
he had under discussion. In the later case of Association v. Powell, 55 S. C. 
320, 33 S. E. 355, the provisions of the mortgage and of the by-laws, so far as 
they relate to this question, were practically the same as those involved in this 
case; and it was there held by a unanimous court that the contract was to be per- 
formed in Georgia, and the laws of that state must govern its validity and con- 
struction.” (Italics added.) 

“It is a well-recognized principle of law in this state, as well as other juris- 
dictions, that the law of the place where a contract is made determines its validity. 
This rule is well and succinctly stated, as follows: ‘The validity and construction 
of a contract are determined by the law of the place where it is made. Ac- 
cordingly, it is quite generally held that a contract valid in the place where made 
is valid everywhere; and that a contract invalid where made is invalid everywhere ; 
and the validity or invalidity of a contract so determined will, on principles of 
comity, be recognized wherever it is sought to be enforced, even though the law 
of the forum would have determined otherwise if applied.’ ” 

5 Cal. Jur. 449. Mercantile Acceptance Co. v. Frank (In Banc) 203 Cal. 483, 
265 P. 190, 57 A. L. R. 697 and numerous cases cited. 

“In the absence of special provision in the contract to the contrary, a contract 
is to be construed in accordance with the law of the state where it is made.” 
Coderre v. Travelers’ Ins. Co., 48 R. I. 152, 136 A. 305, 306; 54 A. L. R. 512, citing 
Leonard v. State Mut. Life Assur. Co., 27 R. I. 121, 61 A. 52, 114 Am. St. Rep. 30. 

Respondent’s counsel cite in their brief the case of Rosemand v. So. Ry. Co., 
66S. C. 91, 44 S. E. 574, 576, in which the court quotes from the case of Thorn- 
ton v. Dean, 19 S. C. 583, 45 Am. Rep. 796, the following: “* * * But in the 
interpretation of a contract it has been established by usage that the lex loci con- 
tractus must govern. The rule is clearly stated by Chancellor Kent, with its 
qualifications: ‘Then it may be laid down as the settled doctrine of public law 
that personal contracts are to have the same validity, interpretation, and obligatory 
force in any other country which they have in the country where they are made.’ ” 

[1] There was no error in the holding by the presiding judge that the con- 
tract of insurance in this case was to be governed and interpreted by the laws and 
decisions of the courts of the state of North Carolina. 


[2] Did the policy lapse for the nonpayment of a premium before the death 
of the insured? To answer this question it is necessary to determine the question: 
On what date did the premium fall due? Is the time to be computed from the 
delivery of the policy, or from the date fixed in the policy when the .premiums 
should become due and payable? 


Appellant argues that the application upon which the policy was issued is a 
part of the contract of insurance and that the application provides that the policy 
is not to become effective until the same is issued, delivered, and the premium 
paid; that the policy was dated August 19, 1927, was issued and mailed that day 
irom Philadelphia; that it is admitted that it could not reach Winston-Salem, 
N. C., and be delivered, in due course, of mail, under five days; that therefore 
the policy could not have been delivered and the premium paid before the 24th 
day of August; and that it follows that the next quarterly premium did not fall 
due till November 24, and the thirty days of grace would carry it till December 
24, and, as the insured died December 20, the policy had not lapsed. The policy 
i express terms provides for quarterly premiums to be paid August 19, Novem- 
ber 19, February 19, and May 19 of each policy year during the life of the policy, 
with a grace period of thirty days for the payment of each premium. In other 
words, appellant contends that the quarterly premium did not fall due November 
19, but five days later, since the policy was not delivered until five days after 
August 19. Reliance is had in support of this contention upon the case of Davis 
v. Ins. Co., 125 S. C. 381, 118 S. E. 536. That case emphasizes the wisdom of hav- 
ing fixed and definite dates stated in the policy of insurance upon which pre- 
miums are due and payable. There must be a certainty in such dates, else there 
would be a controversy in every such case as this growing out of the uncertainty 
ot the date of delivery of the policy. It might not be possible to prove the date 
of delivery; the agent and insured both being dead. Then resort must be had to 
Conjecture as in this case. It might be that the insured was unable to pay the pre- 
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mium when the policy was presented to him, and some delay ensued in the delivery 
of it. It might be that the insured was sick when the policy was brought to be 
delivered to him and it could not be delivered till he recovered; or it might be 
that he was absent from home and the delivery was delayed. Consider the confu- 
_ which would ensue under: such conditions in proving when a premium falls 
ue. 

We do not think the Davis Case is authority in the present case. That was a 
policy for one year on an automobile. Mr. Justice Cothran, delivering the opinion 
of the court, said: “The obvious intention * * * was to provide insurance for 
a year.” (Italics added.) 

He held that the insured was entitled to the time for which he had paid. 
There, time was of the essence of the contract. In the case at bar the policy was 
issued to run for a long period of years, during which time many quarterly pre- 
miums were expected to be paid. It was in contemplation of the parties that there 
would be such payments for a long period cf years, and it was to avoid the very 
confusion which would arise if appellant’s contention was sustained that they 
agreed that there should be a definite, fixed date for the payment of these pre- 
miums. 

That such an agreement is valid and binding is shown by the majority of 
text-writers and the decisions of the courts. 

Aside from this, the decisions of the courts of North Carolina are controlling 
in the construction of this contract of insurance. The case of Wilkie v. New York 
Life Ins. Co. reported in 146 N. C. 513, 60 S. E. 427, 428, has direct bearing on 
the issues involved. In that case the policy was dated December 2, 1901. There was 
indorsed on the policy “Insurance year begins on November 22d.” 

Quoting from the opinion: “The plaintiff contends that as the policy was 
issued on the 2d day of December, 1901, and as the two full premiums for two 
years had been paid, this carried the insurance to December 2, 1903, and that, by 
the terms of the contract, the insurance was automatically continued * * * for 
two years and two months, which would carry it to February 2, 1906, and, as the 
insured died on January 26, 1906, the policy was in full force and effect at the 
time of his death. The defendant, on the contrary, insists that the date from which 
the count of time must be made is November 22, 1901, according to the stipula- 
tions of the contract.” 

The court reached this conclusion: “As between these two contentions, we 
are with the defendant, and we think, therefore, that the judge was right in his 
decision upon the case agreed.” 

Further in the same opinion the court said: “Payment being required in ad- 
vance, the premium paid when the policy was actually issued would go until the 
next pay day should come, that is until November 22, 1902. The fact that this 
would be 10 days short of a full year from the date of the policy cannot be al- 
lowed to affect the case, since payment of premiums, being but parts of a fixed 
total, are not to be considered strictly as made for a full year, but as payments 
due on a particular day of the year. This question was directly presented in an 
action upon a policy worded substantially like the one now being construed, and 
the court held that the fact that the policy having been issued and the first pre- 
mium paid on a day subsequent to the pay day did not change the due date of 
premuims as fixed by the express words of the contract [italics added]”—citing 
Bryan v. Ins. Ass’n, 21 R. I. 149, 42 A. 513. The same point was similarly decided 
in Frazier v. Lloyd Mfg. Co., 98 Minn. 484, 108 N. W. 819. 

Again from the same case: “We have not referred to the fact that the insured, 
Clarence Wilkie, accepted the policy with notice from the defendant of the initial 
day of each insurance year, because we have not found it necessary to do so in 
order to arrive at a conclusion as to the proper meaning of the contract. If he was 
thus notified, it would seem to have been nothing but right to return the policy. 
if it was the wrong date, and refuse to accept another, unless it conformed to the 
terms of the application made to the company.” 


These views are sustained in the case of Harvey v. Union Central Life Ins. 
Co. reported in 45 F.(2d) 78, 81, which appeal was heard in the United States 
Circuit Court of Appeals for the Fourth Circuit by Circuit Judge Parker and 
District Judges Watkins and Soper. Judge H. H. Watkins of the District Court 
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of the Western District of South Carolina wrote the leading opinion. The action 
of the lower court was reversed, but that was done on other grounds than those 
we are discussing. The opinion is authority for the views we here express. The 
opinion holds, among other things: : 

“There can be no doubt under the decisions that the requirement to pay pre- 
miums annually in advance on October 22 was a valid and binding agreement. The 
minds of the parties definitely met upon that point, and there is nothing in the 
record to indicate that the insured was in any way misled. Failure to pay any 
annual premium on that date resulted, after thirty days’ grace, in lapse.” 

“It is well settled that provisions of this kind are valid and enforceable, and 
that under them the failure to pay any instalment is a sufficient defense to an action 
on the policy to recover a loss happening during the time when such premium 
was then due and unpaid.” 14 R. C. L. § 149, p. 977, and numerous cases there 
cited. 

“If the parties enter into such a contract, it is binding upon them. The court 
cannot make a new contract for them or refuse to enforce the one they have 
made for themselves.” Mack v. Liverpool & L. & G. Ins. Co., 329 Ill. 158, 160 
N. E. 222, 225, 57 A. L. R. 1043. 

The contract there spoken of was one to the effect that a policy of insurance 
should become void if foreclosure proceedings are begun, but the principle is the 
same. We have not considered the question whether the provision of the North 
Carolina Statute that such an action would be barred in three years applied here. 
The conclusions which we have reached render that question an academic one now. 

It is the policy of a respectable insurance company to keep alive its insurance. 
It does not desire forfeitures. The greater the volume of its life insurance, the 
greater its income from premiums. Therefore it encourages its policyholders to 
maintain their policies in force, and to this end gives them notice of the time 
when their premiums fall due. In this case the uncontradicted evidence shows that 
the company gave to the insured on October 18, 1927, notice that his next quarterly 
premium would fall due November 19, 1927. When the insured failed to pay it on 
or before that day, he was in arrears, but the company, as a matter of grace, had 
provided that he should have thirty days more in which to pay it, viz. till De- 
cember 19, 1927. But he did not avail himself of it. So the policy lapsed at the 
end of that day. 

The decision of the lower court is in accord with the express terms of the 
contract and the law applicable thereto. 

The appeal is dismissed, and the judgment of the lower court is affirmed. 

Carter, J., concurs. 

Blease, C. J. 

I concur in the result of the opinion of Mr. Justice Bonham, upholding the 
direction of verdict by the trial judge in favor of the insurance company, on the 
ground that the contract of insurance was subject to the laws of the state of 
North Carolina. The decision of the Supreme Court of that state, in the case of 
Wilkie v. New York Life Insurance Co., 146 N. C. 513, 60 S. E. 427, and the 
statutes of North Carolina, reproduced in the opinion of Mr. Justice Bonham, 
sustain the conclusion of the trial court. 

_ If the case were controlled by the laws of South Carolina, I would be in- 
clined to the view that the directed verdict in favor of the insurance company in 
the lower court was erroneous, basing this opinion upon the case of Davis v. 
Home Insurance Co., 125 S. C. 381, 118 S. E. 536, where this court strongly ap- 
proved the holdings of the Oregon court in the case of Stinchcombe v. Insurance 
Co., 46 Or. 316, 80 P. 213. While the Davis Case involved a policy of insurance 
issued upon an automobile, and not a life insurance policy as is involved here, 
the Stinchcombe Case, upon which the conclusion of the Davis Case very much 
rested, did involve a policy of life insurance. The reasoning of the Stinchcombe 
Case appeals strongly to me. 


One of the appellant’s exceptions (No. 10) questioned the correctness of the 
ruling of the trial court in permitting the respondent, insurance company, to in- 
troduce in evidence the decision of the North Carolina court in the case of Wilkie 
v. New York Life Insurance Co., supra. It may be that the law book containing 
this decision was not properly introduced, but the exception cannot be considered 
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here, since the appellant has not argued it, and, under our rules, that exception 
is to be considered abandoned. In all probability, the learned counsel of the ap- 
pellant, who very ably argued this cause in this court, came to the conclusion that, 
even if the exception should be sustained, it would not avail their client’s interest, 
for on a new trial respondent would take care to see that the decision in the 
Wilkie Case was introduced in the proper manner and at the proper time. Coun- 
sel no doubt very wisely thought that, if this court reached the conclusion thax 
the laws of North Carolina and the decisions of the court of that state supported 
the contention of the insurance company, their client’s case would necessarily fall. 
Stabler, J., concurs. 
LAWRENCE v. DURHAM LIFE INS. CO. et al. No. 13418. 
Supreme Court of South Carolina. May 31, 1932. 
164 Southeastern Reporter 632. 

1. INSURANCE. 


In suit for damages from fraud in procuring surrender of rights under pol- 
icies, insured’s failure to return or tender insurer money paid him authorized 
nonsuit. 


(For other cases, see Insurance, Dec. Dig. § 603.) 
2. INSURANCE. 


Insurer held entitled to exercise life policy provision allowing payment of 
policy’s face value upon insured’s becoming totally disabled. 


(For other cases, see Insurance, Dec. Dig. § 599.) 


Appeal from Common Pleas Circuit Court of Sumter County; S. W. G. 
Shipp, Judge. 

Suit by Shelley Lawrence against the Durham Life Insurance Company and 
another. From a judgment of nonsuit, plaintiff appeals. 

Affirmed. 

L. D. Jennings, of Sumter, for appellant. 

Tobias & Turner, of Columbia, and Epps & Levy, of Sumter, for respondents. 

CotHran, A. A. J. 


On August 13, 1930, the plaintiff brought suit against the defendant in the 
court of common pleas for Sumter county upon two causes of action, claiming 


damages in the sum of $7,500 in each. The two causes of action will be separately 
mentioned. 


Omitting the formal parts, the first cause of action sets out that on July 12, 
1930, the defendant issued to the plaintiff its certain policy of insurance whereby 
it insured the plaintiff against death in the sum of $65, agreeing, however, to pay 
the plaintiff, in the event of total disability the sum of $5 per week as long as the 
disability continued. While the policy was in full force, the plaintiff was stricken 
with paralysis, thereby becoming totally and permanently disabled. For a while 
thereafter the defendant paid the plaintiff $5 per week, and later reduced the pay- 
ments to $2.50 per week. Later still the agent of the defendant went to the 
plaintiff and by false and fraudulent representations induced the plaintiff to ac- 
cept the sum of $65 in full of all claims and demands in connection with said 
policy, and, as a result of the false and fraudulent representations and conduct 
of the agent of the defendant, the plaintiff was forced to surrender his weekly pay- 
ments and to accept a lump sum of $65, all to his damage in the sum of $7,500. 


The second cause of action is similar to the first, except that the policy was 
dated May 9, 1921, provided for a payment of $26 in case of death and a weekly 
payment of $2 for total disability. The weekly payment of $2 was made for a 
time, was later reduced to $1, and finally the policy was bought for $26. The 
allegations of fraud and misrepresentation of the agent are similar to those in 
the first cause of action. Damages were likewise demanded in a similar amount, 
to wit, $7,500. 

The answer of the defendant, inter alia, admitted the payment to the plain- 
tiff of $65 for one policy and $26 for the other, denied all allegations of fraud 
and misrepresentation, and alleged that the payment of the $91 for both policies 
-was with the full consent, approval, and understanding of the plaintiff and also 
his wife, the beneficiary. 
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[1] During the course of the trial before Judge Shipp and jury at Sumter 
at the fall, 1931, term of the court, it developed that the plaintiff had not paid or 
tendered to the defendant the $91 paid to him. This fact being noticed by the 
circuit judge, he, of his own motion, ordered a nonsuit. From his ruling this ap- 
peal is taken, and the sole question presented before us is as to the correctness 
of that ruling. 

The appellant admits the correctness of the rule announced in the case of 
Levister v. Southern Railway Company, 56 S. C. 508, 35 S. E. 207, 209, but con- 
tends that that well-established rule does not apply in this case. We quote the 
following excerpt from the Levister Case: “To allow a person, after executing a 
release of all claims against another in consideration of a sum of money paid to 
him, to repudiate obligations which he assumed by executing the release, and at 
the same time reap the benefits which he received by executing the release, 
which would be a fraud, would be asking a court to release him from a fraud 
which he claims was practiced upon him by another, and at the same time com- 
mitting a fraud upon such other person; for certainly it would be a fraud to ob- 
tain money paid to him in consideration that he would do something which he 
now claims he is not bound to do and will not do, for certainly, on the theory on 
which he proceeds, the money which he retains is not his money, but belongs to 
the person against whom he is asking relief.” 

In support of his contention, the appellant cites the following cases: Whittle 
v. Jones, 79 S. C. 205, 60 S. E. 522; White v. Hewitt, 86 S. C. 576, 68 S. E. 820; 
Black v. Simpson, 94 S. C. 312, 77 S. E. 1023, 46 L. R. A. (N. S.) 137; Bank of 
Johnston v. Jones, 141 S. C. 98, 139 S. E. 190; Galphin v. Insurance Co., 157 S. 
C. 469, 154 S. E. 855. 

We have examined these cases carefully, but do not find that they change 
the doctrine of the Levister Case. This case has been approved in a great number 
of cases, as a reference to Shepard’s Citations will show. 

[2] While we sustain the order of the circuit judge upon the ground that there 
was no return or tender of the amount paid the plaintiff, which was necessary, it 
also appears that, by the terms of the policy referred to in the first cause of ac- 
tion and introduced by the plaintiff, the defendant had the right, after the total 
disability occurred, to treat the policy as though the insured had died and to pay the 
face value of same. The defendant has elected to adopt this provision of the 
contract, and can hardly be charged with fraud for enforcing a perfectly legal 
contractual right. 

This provision, however, does not occur in the policy mentioned in the second 
cause of action, and, of course, could not be set up as a defense to the cause of 
action therein contained. The bar to this cause of action was the failure of the 
plaintiff to pay or offer to pay the $26 received in settlement of all claims or de- 
mands against the defendant on account of liability attendant upon issuing the 
policy. 

Should any misunderstanding of the law exist, it may have been caused by fail- 
ure to grasp the true significance of the case of Du Pont v. Bos, 52 S. C. 244, 29 
S. E. 665, which holds that an offer to return was not necessary. Several of the 
cases appear to be predicated upon the doctrine of this case. 

In the Du Pont Case plaintiff was the legal owner of two pieces of property, a 
plantation in St. Andrews parish and a residence on Bull street in the city of 
Charleston. By reason of a forged deed, the plaintiff was misled into believing 
that the Bull street residence belonged to the defendant. An exchange of prop- 
erty was then made between the parties, the plaintiff conveying to the defendant 
the plantation and the defendant conveying to the plaintiff the Bull street residence. 
Upon hearing of the fraud perpetrated upon him by the forged deed, the plain- 
tiff brought suit to cancel the deed which he had made to the plantation, but did 
not offer to reconvey the Bull street residence. In disposing of the objection 
based upon a failure to offer to reconvey the court says: “What duty does the 
plaintiff owe her [the defendant] either to rescind or offer to rescind the deed 
whereby he has come into his rightful possession?” 

The court therefore holds that the plaintiff was under no duty to reconvey 
the Bull street property, as it at all times was rightfully his own. 

The, distinction between these cases is so apparent at a glance that comment 
appears unnecessary. 
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The judgment of this court is that the judgment of the circuit court be 
affirmed. 

Blease, C. J., and Carter and Bonham, JJ., concur. 

Stabler, J. concurs in result. 

NATIONAL LIFE & ACCIDENT INS. CO. v. HOLLOWAY. No. 8741. 
Court of Civil Apeals of Texas. San Antonio. Feb. 17, 1932. 
Rehearing Granted March 16, 1932. 

Further Rehearing Overruled April 13, 1932. 

48 Southwestern Reporter (2d) 435. 

1. INSURANCE. 

Provision that policy shall not be operative unless at its issuance insured is 
alive and in good health is valid. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


On Motion for Rehearing. 
2. INSURANCE. 

Lapsed policy held revived, where insured complied with provision that if 
policy lapsed it could be revived upon payment of all arrears and presentation of 
satisfactory evidence of sound health, though revival certificate provided it should 
be void unless insured was alive and in sound health at its date and insured died 
before certificate took effect. 

Policy provided that it should not be operative unless at time of issu- 
ance insured was alive and in good health, and under another provision 
payment of delinquent premiums and presentation of satisfactory evidence 
of sound health automatically reinstated lapsed policy, and evidence dis- 
closed delinquent premiums were paid and application for reinstatement 
was made and accepted while insured was alive and in sound health. 
Policy contained no provision for issuance of certificate of reinstatement, 
and insurer could not enlarge terms of policy by inserting in certificate 
of reinstatement stipulation that it should be void unless insured was alive 
and in sound health at its date. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


‘ Appeal from County Court at Law, No. 1, Bexar County; McCollum Burnett, 

Judge. 
Action by Henry Edward Holloway against the National Life & Accident In- 

surance Company. From a judgment in favor of plaintiff, defendant appeals. 

Judgment affirmed. 

G. Woodson Morris, of San Antonio, for appellant. 

Augustus McCloskey, of San Antonio, for appellee. 

Sirs, J. ; 

[1] This is another appeal from a judgment of recovery upon an industrial 
life insurance policy. The amount of the policy was $310, of the premium 25 cents 
a week. No medical examination was required by the company, but the policy con- 
tained the usual stipulation that it should not be operative unless at the time of 
its issuance the insured was alive and in good health. Such stipulations are unt- 
versally held to be reasonable, and in accord with a sound public policy. 

The insured applied for the policy upon May 30, 1930. The first two weekly 
premiums were paid by appellant’s local soliciting agent, the policy was issued on 
June 16, and forwarded to said agent for delivery. When the agent tendered it to 
the prospective insured, she said she did not want the insurance but the agent left 
the policy with her, nevertheless. 


The insured paid the succeeding premiums up to June 30, but paid none dur- 
ing the next four weeks, whereby, under its terms, the policy lapsed and became 
void, and was canceled on the books of the company on July 28. 

It was provided in the policy, however, that such lapsed policy could be 
reinstated upon the payment of delinquent premiums and the presentation of 
satisfactory evidence that the insured was in sound health. : ; 

On August 7 the insured’s husband, appellee herein, left $5 at a certain 
drug store, together with the policy and receipt book, for the purpose of having 
the policy reinstated, and telephoned appellant’s district manager to have the local 
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agent call for same. In response to this call the local agent went to the drug 
store, got the money and papers, went to the insured’s home, took her applica- 
tion for reinstatement, and delivered it with the policy to the district manager, 
who in turn forwarded them to appellant’s home office at Nashville, Tenn., there 
to be acted upon. This process, and the issuance and delivery of reinstatement 
papers, usually occupied about three weeks’ time, as it did in this case. The 
papers mentioned, together with a certificate of revival, effective August 25, 
were received from the home office by appellant’s district manager on August 22, 
and on the following day, August 23, were left at the drug store to be called 
for by the insured. 

But in the meantime, on August 21, the insured died. 

The revival certificate, as did the original policy, contained a stipulation that 
it should be void “unless the insured is alive and in sound health at” its date— 
which was August 25. The stipulation, as before stated, is a reasonable one, was 
plainly set forth in the contract, is universally upheld by the courts, and of 
course must prevail in this case, since the insured was not alive on its effective 
date, or when it was attempted to be delivered. The question of estoppel is not 
in the case. 

The trial court rendered judgment for the amount of the policy, with penalty 
and attorney’s fees, upon the single finding of the jury that the insured was in 
sound health on August 7, the date of the insured’s application for reinstatement. 
But that issue was quite beside the controlling question, which was, under the 
plain provisions of the certificate of reinstatement: Was the insured alive and 
in good health at the date of that certificate? The evidence is undisputed that 
that insured died after the policy lapsed and before it was reinstated, and ac- 
cording to its terms it was void and no recovery could be had thereon. 

The judgment is reversed, and judgment will be here rendered that appellant 
go hence with its costs. 

On Motion for Rehearing. 


[2] It was stipulated in the policy in question that a failure to pay pre- 
miums for a period of four weeks rendered the policy void, but that in such 
case the policy “may be revived, if not more than 52 premiums are due, upon pay- 
ment of all arrears, and the presentation of evidence satisfactory to the Com- 
pany of the sound health of the insured.” 


The record shows that all delinquent premiums were paid appellant’s local 
agent on August 7, and at the same time the insured made formal application 
for revival of the policy, which had been marked canceled on the books of the 
company. The record shows, further, that the company approved this appli- 
cation, thereby evidencing its satisfaction with the evidence presented to it as 
to the sound health of the insured. The date of this approval is not clearly 
shown. It certainly occurred prior to the date of the revival certificate, August 
25, for that certificate, so dated, was received in San Antonio at least three 
days prior to its date. The certificate was originally given the date of August 
13, but for some reason -not disclosed a pencil line was run through that date, 
and the later date, August 25, was written under the former. The whole record 
warrants the assumption that the application for reinstatement was approved prior 
to the death of the insured. By the terms of the policy this act of approval, 
evidencing the insurer’s satisfaction with the evidence presented of the insured’s 
sound health, had the effect of automatically reinstating the policy. We have 
reached the conclusion that this reinstatement could not be defeated or sus- 
pended by the simple device, resorted to by the insurer, of postdating the revival 
slip by which the reinstatement was formally acknowledged. In short, by the 
terms of the policy, the insured was given the privilege of reviving the lapsed 
Policy by the simple process of paying delinquent premiums and furnishing evi- 
dence satisfactory to the insurer of the applicant’s sound health. This privilege 
was unrestricted except by those two conditions. By complying with those two 
conditions the insured’s privilege became his absolute right. The delinquent 
Premiums were paid over to appellant’s collector, although his acceptance thereof 
could not bind the company until its responsible officers approved the accompany- 
ing application for reinstatement. In any event, the delinquent premiums were 
paid over to the company, the application for reinstatement was made and ac- 
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cepted, while the insured was yet alive, and, according to the jury finding, in 
sound health. We conclude from these facts that the insurer was liable upon 
its contract, and that it could not avoid that liability by postdating the certificate 
of reinstatement. There was no provision in the policy for the issuance of such 
certificate. There was no stipulation in the policy that the reinstatement should 
not become effective upon approval of the application therefor, or until a date 
provided therefor in the certificate, or that it should depend for any purpose 
upon such certificate. There was in fact no provision in the policy for the issu- 
ance of such certificate, and the policy was revitalized just as effectively without, 
as with, the issuance of such certificate, which could be given no more effect 
than a mere receipt for the deferred premiums and accompanying application for 
reinstatement. Certainly the insurer could not modify or enlarge upon the terms 
of the original contract by any stipulations inserted in the certificate. 

It was provided in the original contract that the policy, once lapsed because 
of non-payment of premiums, would be “revived upon payment of all arrears 
and the presentation of evidence satisfactory to the company of the sound health 
of the insured.” The provision for revival was not made dependent upon the 
terms, conditions, or date of a renewal or revival certificate. It was made de- 
pendent solely upon the performance of the two conditions specifically designat- 
ed. And the company could not thereafter enlarge upon its contractual rights 
by imposing the further condition that the reinstatement should not become 
effective upon the conditions named in the contract but should continue thereafter 
in suspense indefinitely to await a date to be designated at the caprice of the 
higher officers of the corporate insurer. This court will not lend its aid to such 
a subterfuge by which insurers may, if they please, play fast and loose with their 
subscribers, and dangle revival slips in suspense, and post-date them, as was 
done here, beyond the zone of liability. The fact is that the revival slip in 
question was first dated August 13 (while the insured was alive) and afterwards 
post-dated to August 25 (after the insured was dead). It was certainly post- 
dated by design, for it was issued in Nashville, Tenn., at an undisclosed date, 
and was delivered to the insured’s agent by the insurer’s local agent in San 
Antonio on August 23, two days ahead of the juggled date of its issuance, and 
two days after the death of the insured. 

Appellee’s motion for rehearing is granted, the order of reversal set aside, 
and the judgment affirmed. 


AMERICAN LIFE INS. CO. v. NABORS. No. 12604. 
Court of Civil Appeals of Texas. Fort Worth. 
Jan. 23, 1932. 
Rehearing Denied March 19, 1932. 
48 Southwestern Reporter (2d) 459. 
1. INSURANCE. ; 

Where applicant for life insurance pays premium beneficiary has action for 
damages for delay in transmitting and acting on application beyond reasonable 
time, 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

3. INSURANCE. , 

In action for damages caused by insurer’s soliciting agent’s negligence in not 
seasonably forwarding and acting on application for life insurance, evidence made 
case for jury. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

5. INSURANCE. 

In beneficiary’s action for negligence in failing to seasonably forward and 
act on application for life insurance, report of credit reporting agency on appli- 
cant’s moral and financial standing held properly excluded. 

The report contained statements to effect that applicant drank some, 
that she had been going out with other men than her husband, and that 
her morals and habits were questionable, and it was properly excluded 
because it was not received until after applicant’s death, and there was 
no evidence showing character or responsibility of persons who, in be- 
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half of credit agency, made statements in report, and bill of exception 
showed that the report was not offered in evidence as proof of facts 
therein stated. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Appeal from District Court, Cooke County; B. W. Boyd, Judge. 

Action by Neoma Lee Nabors, a minor, by her uncle and next friend, John 
A. Miller, against the American Life Insurance Company. From a judgment 
for plaintiff, defendant appeals. 

Affirmed. 

Garnett & Garnett, of Gainesville, and Seay, Seay, Malone & Lipscomb, of 
Dallas, for appellant. 

Edwards & Robinson, of Oklahoma City, Okl., and Murphy & Murphy, of 
Gainesville, for appellee. 

Conner, C. J. 

This suit was instituted in behalf of appellee Neoma Lee Nabors, a minor 
of twelve years, by her uncle and next friend, John A. Miller, against the Ameri- 
can Life Insurance Company as defendant, to recover damages because of the 
negligence and failure of the company’s soliciting agents to seasonably and within 
a reasonable time forward to the company applications for insurance, in the sum 
of $2,000, made by Allie Lee O. Parkey, the mother of appellee. 

The evidence shows that F. L. Pope was the duly appointed and acting agent 
of the appellant company in Pampa, Gray county, Tex., and that Frank D. 
Thompson was such agent in Amarillo, Potter county, Tex.; that on or about 
June 20, 1929, Pope secured from Allie Lee O. Parkey an application for a “non- 
medical” policy of insurance on her life in said county for the sum of $2,000, 
she, at the time, paying Pope the first premium required, but her signature thereto 
was not affixed. Pope failed to forward this application or premium to the 
company, but later handed it to Agent Thompson, with the request that he se- 
cure Mrs. Parkey’s signature to the application. Thompson failed to secure the 
signature of Mrs. Parkey to this application or to forward it to the company. 
On the contrary, he destroyed the application made to Pope and took another 
application from Mrs. Parkey on July 22, 1929. This second application was 
immediately forwarded by Thompson to the company and reached its office on 
July 23, 1929. The company required that all questions in applications must be 
propounded directly by the agent and answers thereto filed in the agent’s own 
handwriting. It further required the report to give two references through whom 
it might secure reliable information as to the applicant. Neither of said appli- 
cations were ever accepted or rejected by the company, and the last application 
was pending at the time of the death of Allie Lee O. Parkey, on August 14, 1929. 

During the time the second application was in the hands of the company, 
some 23 days, Dr. Simpson, the medical director for the American Life Insur- 
ance Company, whose business it was to pass upon all applications, wrote to F. 
L. Pope, on August Ist, 6th, and 15th, inquiring for additional information. 
These letters were received by Pope, but never answered. During this time Dr. 
Simpson also sought information from a credit reporting agency relative to the 
references given by Mrs. Parkey in her application, but no reply was received 
until after Mrs. Parkey’s death. In the receipt given Mrs. Parkey for the first 
premium paid by her to Pope, it is expressly provided; among other things, that, 
if “the application is approved by the company for the form of policy applied 
for, and in that event, the insurance as applied for will be in force from the 
date of the application.” The company knew the applicant was not living with 
her husband, and the agent in his report unaualifiedly recommended her as a first 
class risk. The applications and the evidence show that at the time of making 
them Mrs. Parkey was a young, strong woman in good health, and not affected 
with any of the diseases of which inquiry was made. 

The case was tried by a jury on special issues submitted by the court. 

he court defined the terms “negligence,” “proximate cause,” “new and independ- 
ent cause,” and “contributory negligence,’ which had been pleaded by the de- 
tendant. The jury answered that Pope, or some of the defendant’s agents, was 
guilty of negligence in failing to forward to the home office the application made 
by Mrs. Parkey on or about the 20th day of June, 1925, and that such. negligence 
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was the proximate cause of the injury and damage sustained by the plaintiff. The 
jury further found that the defendant company had a reasonable time in which 
to act upon such application prior to the death of Mrs. Parkey, that the company 
was negligent in failing to secure the signature of Mrs. Parkey to the first ap- 
plication, and that such negligence was the proximate cause of the injury sus- 
tained by the plaintiff, if any, and that Mrs. Parkey was not guilty of contribu- 
tory negligence. The jury further found that at the request of defendant com- 
pany Mrs. Parkey signed a second application, upon which the company had a 
reasonable time to act prior to the death of Mrs. Parkey, that the company, or 
its agents, was guilty of negligence in failing to act upon the second application 
prior to her death, and such negligence was the proximate cause of the injury 
and damage suffered by the plaintiff, in the sum of $1,250. 

Upon the verdict so returned, judgment was rendered in favor of plaintiff 
for the sum of $1,250, with interest thereon from the date of the judgment at 
the rate of 6% per annum, together with costs, and from this judgment the 
insurance company has duly prosecuted this appeal. 

The evidence shows that Mrs. Parkey was living apart from her husband in 
the city of Amarillo, and that the plaintiff in this cause was her sole surviving 
child. It further shows that the husband and father, who lived in Oklahoma, 
visited the city of Amarillo, met his wife, and shot and killed her and killed 
himself, upon the 14th day of August, 1929, and the pleadings, briefs of counsel, 
evidence, and findings of the jury show that the judgment in favor of appellee 
was based solely upon negligence and unreasonable delay in the forwarding and 
the acceptance of the applications for insurance made by the deceased mother, 
Mrs. Parkey. In other words, as appellant urges, and as appellee asserts in her 
brief, the present action in behalf of plaintiff is not based upon a contract, either 
express or implied, but solely upon the negligence of the insurance company in 
failing within a reasonable time to pass upon the application for life insurance 
by appellee’s mother. And we wish to compliment the opposing counsel upon the 
painstaking and able presentation of their conflicting views. 


As appellant points ont, the precise question involved in this case has not 
been determined by the courts of Texas. The case of Connecticut Mutual Life 
Ins. Co. v. Rudolph, 45 Tex. 454, was one in which the applicant applied for and 
paid the first premium on an insurance policy of $5,000, with the agreement that 
the insurance should take place from the date of the application, provided the 
application should be accepted by the company. The application was forwarded 
and received in the principal office on November 22, 1870. _On the 28th day of 
that month it was remailed with a memoranda stating that the name of the 
applicant, as written by himself, was spelled in two different ways, and requir- 
ing an explanation from the applicant himself. The applicant died November 
23d, before the application was received on its return. On December 28th the 
secretary of the company informed the local agent that the policy, though pre- 
pared, was rejected. No repayment or tender to repay, by the agent, the amount 
of the premium paid, was shown, but the principal office instructed its local agent, 
on the 19th of January, 1871, to return the premium money. The suit was 
brought on an alleged “contract” of the defendant company to insure the life 
of White M. Richards for. the benefit of the plaintiffs, his wife and child. It 
was held, in substance, that no contract for the insurance sought had been shown 
by agreement, estoppel, or otherwise. 


This court decided, in the case of Merchants’ & Bankers’ Fire Underwriters 
v. Parker, 190 S. W. 525, that, quoting from the headnotes: “Where an appli- 
cation for fire insurance provided that no liability should attach until the appli- 
cation was actually approved by the home office, there can be no recovery where 
the jury found that the application had not been approved, since until the ap- 
proval there was no contract, but only a proposal for a contract.” 

In Brownwood Benev. Ass’n v. Maness, 30 S. W. (2d) 1114, by the East- 
land Court of Civil Appeals, it was held that no insurance contract was con- 
summated where the application was signed by applicant on deathbed and certi- 
ficate issued after his death, notwithstanding the agent’s negligence in failing to 
indorse a previous application. 

In National U. F. Ins. Co. v. Patrick, 198 S. W. 1050, by the Amarillo Court 
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of Civil Appeals, it was held that a mere application for insurance is not a 
contract of insurance, but, when made out and forwarded to the insurer, is only 
a proposition on the part of the applicant which must be accepted by the pro- 
posed insurer before it can become a contract of insurance. To the same effect 
are the cases of Great Southern L. Ins. Co. v. Dolan, 262 S. W. 475, by Section 
A of our Commission of Appeals, and Northwestern M. Life Ins. Co. v. Nea- 
fus, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N. S.) 1211, by the Supreme 
Court of Kentucky, and the editor in a note to the last cited case says: “The 
overwhelming weight of authority supports the rule enunciated in the above de- 
cision, that mere delay in passing upon an application for insurance cannot be 
construed into an acceptance thereof by the insurer”’—citing many cases. 

[1] Appellee, however, cites a different line of cases. The first is that of 
Duffie v. Bankers’ L. Ass’n, 160 Iowa, 19, 139 N. W. 1087, 1090, 46 L. R. A. (N. S.) 
25, decided by the Supreme Court of Iowa in 1913. This case seems to be the 
first which directly involves the point now under consideration by this court. 
The case is referred to in behalf of appellant as the “Daddy of all authority 
supporting plaintiff’s contention.” In that case the court said: “Having solicited 
applications for insurance,-and having so obtained them and received payment 
of the fees or premiums exacted, they are bound either to furnish the indemnity 
the state has authorized them to furnish or decline so to do within such reason- 
able time as will enable them to act intelligently and advisedly thereon or suf- 
fer the consequences flowing from their neglect so to do. Otherwise the ap- 
plicant is unduly delayed in obtaining the insurance he desires, and for which the 
law has afforded the opportunity, and which the insurer impliedly has promised, 
if conditions are satisfactory. Moreover, policies or certificates of insurance 
ordinarily are dated as of the day the application is signed, and, aside from other 
considerations, the insurer should not be permitted to unduly prolong the period 
for which it is exacting the payment of premium without incurring risk.” 


In the case of Strand v. Bankers’ Life Ins. Co., 115 Neb. 357, 213 N. W. 349, 
350, by the Supreme Court of Nebraska, it is said: “The view that there is a 
remedy based on negligence seems to be founded on reason and justice. The 
receipt in the present case shows on its face that the insurance company, with- 
out assuming any insurance risk, accepted conditionally the first annual premium. 
The transaction makes the insurance company applicant’s trustee for the return 
of the premium if the application is rejected and for the unconditional acceptance 
of the premium if the application is approved and the policy delivered. In con- 
nection with the application the receipt implies time for a proper investigation 
of the risk under consideration. Good faith and fairness of both parties are 
required in negotiations for insurance. The retaining of the money of the ap- 
plicant beyond a reasonable time would deprive him of its possession and use 
during the delay. The use of money or interest thereon is a valuable right. 
Negligent or inexcusable delay on the part of a trustee is a wrong, if it deprives 
the beneficiary of the use of a trust fund which has served its purpose as such. 
The receipt, the application and the report of the examining physician imply 
a duty on the part of the insurance company to act on the proposed risk within 
a reasonable time under the circumstances surrounding the negotiations. In 
addition, an unreasonable delay and the retention of an unearned premium might 
deprive an insurable applicant of an opportunity to apply elsewhere for and to 
procure life insurance. Furthermore, an insurance company transacts business 
under a charter from the state. It is now recognized that insurance is affected 
with a public interest. It is regulated by the government for the protection of 
the insuring public. The privilege of an insurable person to apply to a licensed 
insurer for insurance is a vital feature of domestic life as well as of the industrial 
world. The possession of a premium held by an insurance company as a trust 
fund, without any obligation for insurance prior to the issuance and delivery of 
a policy, imposes the duty of acting on the application within a reasonable time. 

he conclusion therefore is that there is a remedy in the form of an action in 
tort for an unnecessary and negligent delay in performing such a duty, if it 


Prevents an insurable applicant from procuring a policy which he would other- 
wise have received, thus causing a loss.” 


We also quote the following from the syllabi in the case of Security Ins. 
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Co. v. Cameron, 85 Okl. 171, 205 P. 151, 27 A. L. R. 444: “Agents representing 
insurance companies, in soliciting insurance can bind the company with regard 
to matters within the limited and restricted scope of their authority; that is to 
say, matter pertaining to the taking and preparation of applications for insur- 
ance for submission to the company; and an insurance company is chargeable 
with the negligence of such agent in failing for an unreasonable length of time 
to forward an application of insurance for acceptance or rejection to the com- 
pany. Insurance companies are held, in law, to a broader legal responsibility 
than are parties to purely private contracts or transactions. This is based upon 
the fact that those companies act under franchise from the state, and the policy 
of the state in granting such franchises proceeds upon the theory that it is in the 
interest of the public to the end that indemnity upon specific contingencies 
should be provided those who are eligible and desire it, and for their protection 
the state regulates, inspects, and supervises their business. An insurance com- 
pany, having solicited and obtained applications for insurance, and having re- 
ceived payment of the fees or premiums exacted, they are bound either to furnish 
the indemnity the state has authorized them to furnish or decline so to do within 
such reasonable time as will enable them to act intelligently and advisedly 
thereon or suffer the consequences flowing from their neglect so to do.” 

In concluding the opinion in the last-cited case, after a discussion of authori- 
ties, the court said: “We think that the following propositions are clearly de- 
ducible from the authorities that we have cited and quoted: That the applicant 
for an insurance policy has a right to rely upon the representations and conduct 
of solicitors of insurance for insurance companies in the taking of contracts 
and applications of insurance, and that the companies are bound by the acts of 
said agents within the scope of such agency, and that. where the applicant fails 
to procure a contract of insurance and sustains a loss against which loss the 
insurance sought was to indemnify him, and where such failure and loss is due 
to the unreasonable delay and neglect of the soliciting agent, or other agent of 
such company, that such neglect and fault may be attributed to the company, 
and the insurance company becomes responsible to the applicant for whatever 
damage is the proximate and natural result of such neglect.” 


In a note to Boyer v. State Farmers’ Mut. Hail Ins. Co., 40 L. R. A. (N. S.) 
164, it is said: “* * * it cannot be doubted that the proposition that an insurer 
should be held liable for a loss sustained by an applicant for insurance because 
of the negligence of the insured’s agent in failing to forward the application 
within a reasonable time is sound.” 


In the case of Behnke v. Standard Acc. Ins. Co., 41 F.(2d) 696, 699, the 
United States Court of Civil Appeals says: “It is equally well settled that an 
insurance company may be liable for its delay in passing upon an application 
for insurance.” 

Besides the cases from which we have quoted, the following are cited in 
behalf of appellee as in aid of the proposition maintained by the case of Duffie 
v. Bankers’ Life Ass’n, supra, to wit: Johnson v. Farmers’ Ins. Co., 184 Iowa, 
630, 168 N. W. 264; Pfiester v. Missouri State Life Ins. Co., 85 Kan. 97, 116 P. 
245; Wilken v. Capital F. Ins. Co., 99 Neb. 828, 157 N. W. 1021; De Ford v. N. 
Y. Life Ins. Co., 75 Colo. 146, 224 P. 1049; Dyer v. Missouri Life Ins. Co. 132 
Wash. 378, 232 P. 346; Lechler v. Montana Life Ins. Co., 48 N. D. 644, 186 N. W. 
271, 23 A. L. R. 1193; Brown v. Missouri State L. Ins. Co., 124 Okl. 155, 254 P. 
7; Columbia Natl. Life Ins. Co. v. Lemmons, 96 Okl. 228, 222 P. 255; Dunne v. 
Western Natl. L. Ins. Co., 35 Wyo. 59, 246 P. 246; Childers v. N. Y. Life Ins. 
Co., 117 Okl. 7, 245 P. 59; Merchants’ & Bankers’ F. Underwriters v. Parker 
(Tex. Civ. App.) 190 S. W. 525; Perez v. Fort Worth M. B. Ass’n (Tex. Civ. 
App.) 291 S. W. 574; 14 R. C. L. 896;:15 A. L. R. 1029, note; 32 C. J. 1106, and 
cases cited; article 5063, Rev. Civ. Statutes of 1925. 


While the precise point now undér consideration was not involved in the 
case of Thornton v. National Council Junior Order United American Mechanics, 
110 W. Va. 412, 158 S. E. 507, 508, by the Supreme Court of West Virginia, we 
quote therefrom the following as presenting appellant’s opposing views of the 
cases above cited in behalf of appellee from which we have quoted, to wit: | 

“The long-established conception of the legal relations between an appli- 
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cant and an insurance company is that such relations are fundamentally the 
same as those between parties negotiating any other contract, and are ‘purely 
contractual.’ ‘The contract of insurance is to be tested by the principles ap- 
plicable to the making of contracts in general.’ Clark v. Ins. Co., 89 Me. 26, 35 
A. 1008, 1011, 35 L. R. A. 276; 32 C. J. 1091 (Insurance) ; 37 C. J. 378 (Life Insur- 
ance); 14 R. C. L., p. 896, § 72; Meadows v. Ins. Co., 104 W. Va. 580, 583, 584, 140: 
S. E. 552. It is settled almost beyond cavil that mere delay, mere inaction, by an 
insurance company in passing on on an application, does not constitute an ac- 
ceptance or establish the relationship of insurer and insured. Joyce, Insurance, 
§ 57; 1 Couch Cyc. of Ins. Law, § 86; 1 Cooley’s Briefs on Ins. (2d Ed.) pp. 
595, 596. Yet the theory advanced by appellee, in making the insurer responsible 
in damages for the amount of the policy because of delay, would accomplish by 
indirection that which the law will not permit to be done directly. 


“No reason is apparent why an insurance contract should be regarded as of 
any more interest to the public than a contract of employment. It is of as much 
importance to the public that a person and his dependents have support during 
his lifetime (by wages or salary) as that his beneficiaries have a competency 
(through insurance) after his death. Yet it has never been held that delay in 
passing upon an application for employment affected the public interest to the 
extent that it made the employer liable for all damages arising from such delay. 
The theory advocated by appellee is such an innovation on established insurance 
law that this court is not prepared now to accept it. We do not mean to imply, 
however, that, action in such case might not lie on an implied contract.” 


[2, 3] We have concluded that we should approve ‘and apply the rule of 
action adopted in the case of Duffie v. Bankers’ Life Ins. Ass’n, supra and those 
following it from which we have quoted. It is true, in a sense at least, that an 
incorporated life insurance company sustains a relation different to the general 
public than that of the ordinary employer or corporation. It is a matter of com- 
mon knowledge that the insurance association appoints agents whose duty it is 
to solicit applications for insurance. The application and evidence shows that 
Mrs. Parkey was employed as a waitress in a café in Amarillo without the care 
and support of a husband, and, having a minor daughter, and we think it must 
be implied that Mrs. Parkey, in making the application to Pope, was conscious 
of the uncertainty of life, and was actuated by a desire to provide for the wel- 
fare of her little daughter, who was her sole dependent. The evidence also 
shows without dispute that it was the duty of the agent Pope from forms 
furnished him by the appellant company to propound the inquiries to which 
answers were desired, and that such answers should be made in his own hand- 
writing. This was done in the case of Mrs. Parkey, and, upon the payment of 
the premium required of her, a contractual relation between her and the com- 
pany arose. We think she then had the right to expect and demand that the 
agent should continue the further performance of his duty by transmitting her 
application for final approval of the insurance company, which, in turn, would 
have been in duty bound within a reasonable time to either approve or reject the 
application, to the end that Mrs. Parkey might exercise the privilege which life 
gave to her to effectuate her ultimate purpose by applying for insurance in some 
other company. It is undisputed, however, that Pope failed to sign or procure 
the signature of Mrs. Parkey to the application and return it to the company, 
as It was his duty to do. On the contrary, in so far as the evidence shows, he 
retained the premium paid by Mrs. Parkey, and handed the original application 
to the company’s agent in Amarillo, a Mr. Thompson, who destroyed the original 
application and procured a second one on July 22, 1929. It thus appears that 
irom June 20, 1929, to July 22 of the same year, over a month, no action on the 
part of the company’s agent was taken, nor does it appear that during this period 
tither the company or either of its agents communicated with Mrs. Parkey, 
giving notice of the delay or the cause of the delay. It appears that the second 
application, prepared on July 22d, was duly forwarded to the company, after 
which there was a continued delay on the part of the company’s managing officer 
until after Mrs. Parkey’s death. It is a well-recognized rule that a violation of 
‘uty, which proximately results in loss or injury to another gives a right of action 
‘0 such other for damages. We therefore conclude that the trial court did not err 
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in refusing to sustain defendant’s general demurrer to appellee’s petition, or in 
failing to give appellant’s requested peremptory instruction for a finding in its 
favor. 

A number of other assignments of error are presented which are urged as 
sufficient to at least require a reversal of the judgment and a remanding of the 
cause for another trial. In behalf of appellant, an attempt was made to show that 
the delay of the company in acting upon the second application arose, in part, 
because the name of one of the persons given by Mrs. Parkey as a reference was 
spelled in two different ways in the application, to wit, in one place it appears as 
“William Threadgill,” in another as “Treadgill.” But it appears that it was the 
duty of the agent himself to write the answers, and that mistake, if of any im- 
portance, was the mistake of the company’s own agent. There was nothing in the 
evidence to show that Mrs. Parkey gave or wrote the name in the two different 
ways. Mr. Threadgill, called as a witness, testified that he lived at 2302 Front 
street, Amarillo, in 1929; that he “built the place and went there sometime in 
1926”; that he owned property there and paid taxes there; that he was acquainted 
with Allie Lee O. Parkey during her residence in Amarillo; that she lived at the 
Crawford Hotel, and worked. at the. Miller Café, known as “Angels’ Café,” con- 
ducted by her brother. That his name was in the city directory for the year 1929 
of the city of Amarillo, properly spelled, on page 563; that he knew of no one by 
the name of “Treadgill”; that no such name appeared in the directory. 

A further effort seems to have been made on behalf of the company to obtain 
some information as to the character and habits of Mrs. Parkey through a credit 
reporting agency. This report, as already stated, was not received until after her 
death. 

[4, 5] We need not elaborate, however, on these efforts on the part of the 
company, for the jury specifically found that the company was guilty of negligence 
and of an unreasonable delay, and further found specifically that Mrs. Parkey was 
not guilty of contributory negligence, as appellant pleaded, and these findings are 
not attacked by any assignment of error as unsupported by the evidence. We fail 
to find prejudicial error in the action of the court in admitting the hearsay state- 
ments attributed to the witness Montgomery, inasmuch as the facts embodied in 
the statements were otherwise shown by undisputed testimony. Nor do we think 
there was error in rejecting the offered report of the credit reporting agency, to 
which the managing officer of the company, a Dr. C. W. Simpson, had applied for 
a report as to the fitness, from a moral and financial standpoint, of Mrs. Parkey. 
The report contained some statements, such as that Mrs. Parkey “drank some,” 
that she was living with another woman in a small hotel in Amarillo, and “had 
been going out with other men here and her morals and habits were questionable,” 
Dr. Simpson would have testified that, had he received this report in time, he 
would have rejected Mrs. Parkey’s application. But this report was not received 
until after Mrs. Parkey’s death, and there was no evidence whatever to show the 
character or responsibility of the persons who, in behalf of the credit agency, 
made the statements contained in the report; nor was there any attempt on the 
trial on behalf of appellant to prove by any person that Mrs. Parkey drank to any 
extent or that she went out with other men with whom she should not have gone; 
or was in any respect otherwise an unfavorable subject for insurance, and the 
bill of exception shows that the report was not “offered in evidence as proof of 
the facts therein” stated. 

Nor do we find prejudicial error in any other respect as assigned, such as 
objections to the form of the special issues submitted to the jury, the refusal of 
the court to give special issues requested, and hence we finally conclude that all 
assignments and propositions of error should be overruled and the judgment af- 
firmed. 

Buck, J., not sitting. 
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SHOEMAKER v. AMERICAN NAT. INS. CO. et al. No. 1322—5836. 
Commission of Appeals of Texas, Section B. April 28, 1932. 
48 Southwestern Reporter (2d) 612. 
1. INSURANCE. 


In absence of insurable interest, one may not own insurance policy on an- 
other’s life. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

2, INSURANCE. 

Cash surrender value of life policy in which insurer agrees to pay fixed sum 
on specified date, providing conditions of policy are performed by insured, be- 
comes, after insured’s performance, a chose in action or debt against insurer which 
insured may assign. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 

4, INSURANCE. 


Property settlement contract made in contemplation of divorce, giving wife 
husband’s life policy on which there would shortly mature option to obtain par- 
ticipating paidup policy or cash surrender value, held valid. 

Property settlement contract regarding the insurance policy was valid, 
although, if it was contemplated by the parties thereto that the wife should 
have the right to demand and receive from the insurer a participating 
paid-up policy, it would have been in violation of public policy and illegal, 
since the contract could be construed as giving wife only right to claim 
the cash surrender value of the policy and its share of the accumulated 
profits then apportioned, and, construed in this manner, the contract was 
valid. 

(For other cases, see Insurance, Dec. Dig. § 123.) 

5. INSURANCE. 


Although wife by divorce lost insurable interest in husband’s life, her execu- 
tor could under property settlement contract and assignment recover cash sur- 
render value of husband’s life policy (Rev. St. 1925, art. 569). 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Suit by the American National Insurance Company against Hardy Shoe- 
maker and E. L. Harrington, independent executor of the will of Mrs. Caroline 
A. Shoemaker, deceased. To review a judgment of Court of Civil Appeals [30 
S.W.(2d) 539], affirming a judgment for E. L. Harrington, independent executor, 
Hardy Shoemaker brings error. 

Affirmed. 


_ Simpson, Collins & Moore and Leo Brewster, all of Fort Worth, for plaintiff 
Mm error. 


_ C. H. Milliken and Lee, Lomax & Wren, all of Fort Worth, for defendants 
In error. 
Sxort, P. J. 


While this -suit was instituted by the defendant in error American National 
nsurance Company, impleading the plaintiff in error, Hardy Shoemaker, and E. L. 
Harrington, independent executor of the last will of Mrs. Caroline A. Shoe- 
maker, upon the trial it developed that the insurance company had in its posses- 
sion a sum of money, the amount of which is not in dispute, which the insurance 
‘ompany was ready to pay to the rightful owner, but which was claimed both 
by the plaintiff in error, Hardy Shoemaker, and said executor. There is no 
statement of facts nor findings of fact by the trial court, who tried the case with- 
ut the intervention of a jury, but the material facts are not in dispute. 

, On December 26, 1908, the defendant in error, insurance company, issued to 
ine plaintiff in error, Hardy Shoemaker, a life insurance policy in which the wife, 
\aroline A. Shoemaker, was named as beneficiary. This policy provided that, if 
the insured was alive at the end of twenty years fromthe date of the contract, 
“= if the payments of the premiums were continued until that time, the insured 
should have an option of one of the following accumulated benefits: (1) A partici- 
bating paid-up policy in the sum of $2,000, $130 cash, and the policy’s share of the 
‘cumulated profits then apportioned; or (2) a cash surrender value of $1,262, 
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and the policy’s share of the accumulated profits then apportioned, in cash. The 
plaintiff in error lived, and the premiums were paid for the entire time as pro- 
vided in the policy. On June 25, 1927, the plaintiff in error executed an assign- 
ment of the policy to his wife, Caroline A. Shoemaker. 

On July 6, 1928, the plaintiff in error and his wife, in contemplation of the 
granting of a divorce, the divorce proceedings being then pending, entered into 
a property settlement contract, by the terms of which the plaintiff in error re- 
ceived $1,000 in cash, and his wife obligated herself to pay certain community 
debts amounting to $2,045, in consideration of which the wife became vested with 
the exclusive property rights to all other community property owned by the 
parties. This. instrument referred to the insurance policy in the following language: 
“One certain insurance policy in the sum of $2,000 in the American National In- 
surance Company which said policy is in force and the defendant, Hardy Shoe- 
maker, agrees that the beneficiary shall remain as Caroline A. Shoemaker, and that 
he will not change the same as to the beneficiary, and the proceeds thereof are 
to be paid to her.” The decree of divorce was entered on the same day the settle- 
ment was made, and the provisions of the settlement were carried out, except as 
to the subject-matter of this suit; that is to say, the husband received $1,000 in 
cash, and ttre wife received the remaining property, except the proceeds of the 
insurance policy, and paid to the proper respective parties the $2,045. 

The judgment divorcing the parties did not adjudicate any of the property 
rights. Caroline A. Shoemaker died on the 14th day of November, 1928, leaving 
a will in which the defendant in error Harrington was appointed independent 
executor. It was admitted that the insurance company was bound to deliver to 
the executor, or to the husband, one of the accumulated benefits provided for in 
the policy. The trial court entered a judgment in favor of the independent execu- 
tor for the sum of $1,520, less the sum of $150, allowed the insurance company 
as attorney’s fees. It denied the husband any relief on his crossaction, and ad- 
judged all costs, including attorney’s fees, against him. The defendant in error 
prosecuted his appeal to the Court of Civil Appeals at Fort Worth within the 
proper time, and that court, after having considered the record, affirmed the 
judgment of the district court. Shoemaker v. Harrington, 30 S.W.(2d) 539. 

[1] The application for the writ of error in this case was granted in view 
of previous opinions in certain cases, to wit: Price v. Supreme Lodge, Knights of 
Honor, 68 Tex. 361, 4 S. W. 633; Schonfield v. Turner, 75 Tex. 324, 12 S. W. 626, 
7 L. R. A. 189; Cheeves v. Anders, 87 Tex. 287, 28 S. W. 274, 47 Am. St. Rep. 
107; Hatch v. Hatch, 35 Tex. Civ. App. 373, 80 S. W. 411; Northwestern Mut. 
Life Insurance Company v. Whiteselle (Tex. Civ. App.) 188 S. W. 22; Id. (Tex. 
Com. App.) 221 S. W. 575. The recent case of Wilke v. Finn et al. (Tex. Com. 
App.) 39 §$.W.(2d) 836, discusses kindred questions, and lays down substantially 
the same rules of law applicable to the facts of the respective cases as do the 
cases last above mentioned, and especially is the principle reannounced in the last- 
named case, that the public policy of this state forbids allowing one to own an 
insurance policy on the life of another in whom he has no insurable interest. The 
plaintiff in error contends that the opinion of the Court of Civil Appeals in this 
case conflicts with the opinions in the cases first above cited and logically as well 
as with the opinion in Wilkie v. Finn, supra, though that case is not mentioned. 
As we understand the opinion of the Court of Civil Appeals, it recognizes the 
existence of the public policy above mentioned, and agrees that, if the facts in the 
case at bar made applicable the principles of law announced in those cases, It 
would have followed them. cae 

[2] While there are many assignments of error presented in the application, 
each of them presents substantially but one question stated in this language, quoted 
in the opinion of the Court of Civil Appeals: “There is really only one question 10 
this case: Could Caroline A. Shoemaker, after her divorce from the appellant, 
assert any interest in the policy, either as beneficiary or as assignee by virtue 0 
the assignment of June 25, 1927, and the property settlement contract of July 6, 
1928?” After mentioning the authorities upon which the plaintiff in error rests 
his right to the funds involved, and after declining to review these authorities 
separately, the Court of Civil Appeals says: “We think it sufficient to say that S 
conclusion to be gathered therefrom is, that a divorced wife has no insurable 
interest in the life of her husband, and hence is not entitled to the benefits of a 





ee ee ee 














Life] Shormaker v. American National Ins. Co. 573 




















































SS 


a” osu 


policy of insurance covering by his life either by inheritance or by assignment.” 
This language clearly indicates that, in rendering its judgment, the Court of Civil 
Appeals recognized the principles of law enunciated in the authorities mentioned. 
The facts of this case are undisputed, and, after having carefully considered the 
opinion of the Court of Civil Appeals, we think that court reached a correct con- 
clusion upon the facts, and that it clearly stated the law applicable thereto to the 
effect that the cash surrender value of a policy of insurance, wherein the company 
agrees to pay a fixed sum of money on a certain date, provided the conditions of 
the policy contract are performed by the insured, becomes, after the performance 
of the conditions by the insured, a chose in action, or a debt against the insurance 
company, and the insured may assign it for a valuable consideration, and pass title 
thereto, and confer upon the assignee the right to collect the debt at its maturity, 
although such assignee has no insurable interest at the time the debt matures. It 
appears without contradiction that at the time the property settlement was made, 
and apparently executed by the parties, Caroline A. Shoemaker did have an in- 
surable interest in the life of Hardy Shoemaker, and therefore the contract 
was a valid one at the time it was made and executed. 

{3, 4] We must assume, in harmony with the judgment rendered by the dis- 
trict court, that the trial judge found as a fact that on June 25, 1927, when the 
husband executed an assignment of the insurance policy to his wife, in the lan- 
guage which is copied in the opinion of the Court of Civil Appeals, that the hus- 
band had elected at that time to demand of the insurance company the cash sur- 
render value of the policy when it should mature, and the policy's share of the 
accumulated profits then apportioned in cash, and had intended to embrace in his 
assignment to his wife this right of election. And we also must assume that she, 
or her legal representative, had in due time exercised this right of election. Es- 
pecially is this true, for the reason that the insurance company has recognized in 
this case the right of the owner of the fund due by virtue of the election, to re- 
ceive it. Moreover, we must assume that the trial judge found as a fact in 
harmony with the judgment rendered that, when the property settlement contract 
was made and executed between the husband and wife, each and both of them 
contemplated that the insurance company would be due to pay to the owner 
thereof, the cash surrender value of the policy and the policy’s share of the 
accumulated profits then apportioned. We must also assume that the parties to 
this property settlement had, in contemplation of the granting of a divorce, acted 
in good faith with each other, and each intended to carry out each and all of the 
terms of said settlement as expressed in the instrument evidencing it, and that 
the expressions used in stating the contract were intended to refer to a valid and 
legally enforceable one. In other words, we must assume that the parties did 
not intend to act in bad faith with each other, and did not intend to enter into a 
contract which the law in any wise forbade, but rather that they intended to enter 
into a legal contract. It is a familiar principle of the law that, where an instru- 
ment of writing is susceptible of two constructions, one of which would render 
it void, and the other valid, it will be presumed that the parties intended to place 
the construction upon their act, which would render it a valid ome. Under the 
public policy of this state, as expressed in the decisions of the appellate courts, and 
in view of the fact that the parties contemplated, when they made the contract, 
that an event would happen in the immediate future, which would materially 
change their relationship to each, and under one construction of the contract 
render void a material portion of it, after the happening of such event, the courts 
will apply the principle of law heretofore stated, and will not give to the contract 
of the parties that construction which will render illegal and void any material por- 
tion thereof. If the parties had not made the election, and if in fact it was con- 
templated by them that the wife should have the right to demand and receive from 
the insurance company a participating paid-up policy in the sum of $2,000 on the 
life of her former husband, and also $130 in cash, and the policy’s share of the ac- 
cumulated profits then apportioned, and had then elected to decline to demand and 
receive from said insurance company in full satisfaction of the original policy its 
cash surrender value, and its share of the accumulated profits then apportioned, so 
much of said contract as related to said insurance policy would be in violation of 
the public policy of the state and illegal. Upon the other hand, if the language 
used in said property settlement contract, made and executed as heretofore stated, 
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related only to the cash surrender value of the policy and its share of the accumv- 
lated profits then apportioned, this contract would not be in conflict with said 
public policy of the state. This public policy is founded upon the idea that no 
person shall be permitted to be interested in the early death of another, who is not 
related to him in such a way as to give him an insurable interest in the life of the 
insured, since the state, which is interested in prolonging the lives of its citizens, 
will not countenance a situation wherein one not having an insurable interest in the 
life of another, might be tempted to bring about the death of the insured. How- 
ever, in giving the construction to the property settlement contract which we have 
concluded that parties intended to give, Caroline A. Shoemaker was not interested 
in terminating the life of Hardy Shoemaker, but on the contrary was interested in 
having his life prolongged, at least until the date when she would have the right to 
demand, in pursuance of the election heretofore made, the payment by the insur- 
ance company of the cash surrender value of the policy, and its accumulated profits, 
after which she would receive no benefits whatever arising out of the death of 
Hardy Shoemaker, and therefore could have no interest in procuring his death. 
From the situation, it clearly appears that the reason of the rule is absent from 
this case, and could not be applied. In truth and in fact, Caroline A. Shoemaker 
was interested in prolonging the life of Hardy Shoemaker and not in terminating 
it. So we think the conclusion reached by the Court of Civil Appeals is a correct 
one based upon the proposition heretofore stated. These propositions are somewhat 
elaborated by the Court of Civil Appeals in its opinion rendered on the motion for 
rehearing, wherein, in speaking of the assignment of the policy in question made 
by the husband to his wife on June 25, 1927, the Court of Civil Appeals used this 
language: “It is clear that at this time appellant’s wife had an insurable interest 
in the policy, and the record suggests that the assignment was made to secure 
funds advanced by the wife to which she had right of control, and we know of 
no reason why the assignment did not vest in the wife a right to the benefits of 
the policy. The record discloses that this condition of affairs continued until the 
decree of divorce. The assignment executed on that day, it is fair to assume, was 
executed prior to the decree, at a time when the wife’s insurable interest existed. 
At that time too, as we think he record shows, all premiums for the 20-year period 
had been paid, and, as it seems to us, the wife became vested with the right to the 
then existing obligations that were enforceable to have the surrender value naid to 
her, and we do not think that the mere fact that by the divorce her insurable inter- 
est terminated ought to be given the effect of divesting a right fixed in the wife 
prior to the decree. It is true that a divorce would prevent any right on the part 
of the wife to enforce other provisions of the policy, but not, as we think, destroy 
a right already vested in her.” 


[5] We think the judgments of said courts ought to be sustained upon the 
ground we have discussed. Hawley v. AXtna Life Insurance Company, 291 IIl. 
28, 125 N. E. 707. Even though it should be admitted that under the facts and 
the public policy rule of this state the insurance policy was not the subject of a 
valid assignment, yet this fact does not prevent a debt matured under it from 
being assignable. Here the cash surrender value and the profits accruing were 
the subject of this contract, and represented a debt which matured under it, and 
this debt we hold to have been assignable. Article 569, R. S. 1925; Dittman v 
Model Baking Company (Tex. Com. App.) 271 S. W. 75;.5 C. J. p. 864, § 31. 


But the Court of Civil Appeals affirmed the judgment of the trial court for 
another reason; that is to say, for the reason that plaintiff in error, having 
accepted and retained substantial benefits under the contract embraced in the 
assignment in question, and having made no offer to restore them, is estopped to 
dispute its validity. 

The Court of Civil Appeals, having correctly held that Mrs. Caroline A. 
Shoemaker became the exclusive and absolute owner by a written assignment 0 
a certain fund which the parties contemplated would be payable upon the hap- 
pening of a certain event, and the record showing that such event in tact there- 
after happened, was, in our opinion, in error in affirming the judgment ot! the 
trial court upon the theory that the plaintiff in error was estopped from asserting 
the invalidity of the claim of Mrs. Caroline A. Shoemaker as a beneficiary under 
the policy of insurance. Having correctly held that Mrs. Shoemaker had become 




















Life] The Praetorians v. Strickland 575 
the assignee of said fund, and that she had no right as a beneficiary under the 
policy of insurance, the principles of estoppel are not applicable, and we therefore 
disapprove so much of said opinion as affirms the judgment of the district court 
upon the ground of estoppel. 

We recommend that the judgment of the Court of Civil Appeals affirming 
that of the district court be affirmed. 

Cureton, C. J. 

Judgments of the district court and Court of Civil Appeals are both affirmed, 
as recommended by the Commission of Appeals. 


SOUTHIE HOUSE v. GRAND LODGE, COLORED KNIGHTS 
OF PYTHIAS OF TEXAS. No. 1172. 
Court of Civil Appeals of Texas. Waco. March 31, 1932. 
Rehearing Denied April 21, 1932. 
48 Southwestern Reporter (2d) 674. 
1. INSURANCE. 

In action on fraternal insurance certificate of member dying November 14, fail- 
ure to pay quarterly premium due October 1st held forfeiture of certificate under 
by-laws, notwithstanding privilege of reinstating certificate during following 
January. 

By-laws of society provided that the quarterly premiums should be 
payable on the first days of each quarter beginning with January, and that 
failure to pay a premium within a month following the date on which it 
became due should suspend the member from all benefits of the endowment 
department, but that the lapsed certificate of such member could be rein- 
stated during the first month of the quarter following the quarter for which 
he was delinquent. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

2. INSURANCE. 

Fraternal insurance certificate held forfeited under by-laws by nonpayment 
‘ premiums, notwithstanding society continued to carry deceased’s name after 
apse. 

By-laws of society provided that failure of any member to pay his 
premium within a specified period should effect a lapse of the certificate, 
but that that should not amount to a suspension of the member who was 
privileged to thereafter reinstate the certificate, so that the name of the 
member who failed to pay his premiums within such time was properly 
still on the books of the society at his death occurring shortly after the 
lapse of the certificate. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 


Appeal from District Court, McLennan County; Giles P. Lester, Judge. _ 

Suit by Southie House against the Grand Lodge, Colored Knights of Pythias 
of Texas. From the judgment for defendant, plaintiff appeals. 

Affirmed. 

Tirey & Tirey, of Waco, for appellant. 

Allan McDonnell, of Waco, for appellee. 





THE PRATORIANS v. STRICKLAND. No. 10942. 
Court of Civil Appeals of Texas. Dallas. Feb. 27, 1932. 
Rehearing Denied March 26, 1932. 

‘ 48 Southwestern Reporter (2d) 690. 
l. INSURANCE. ‘ 23 

If insurer’s agent acted in scope or apparent scope of authority in delivering 
policy and accepting insured’s promise to pay in near future, contract was con- 
summated when policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 724(1].) 
2 INSURANCE. 
Fraternal insurance assdciation could waive right of requiring initial pay- 
a as reserved by constitution and by-laws before consummating insurance 
ntract. 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 
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3. INSURANCE. 

Evidence warranted jury’s finding that fraternal insurance association’s so- 
liciting agent had implied authority to extend to insured credit on initial pay- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

4. INSURANCE. 

Where fraternal insurance association’s soliciting agent had implied authority 
to determine manner of making initial payment, his act in delivering policy and 
accepting insured’s promise to pay was act of insurer, and constituted waiver of 
immediate payment. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 


Appeal from District Court, Dallas County; Royall R. Watkins, Judge. 

Action by Mrs. Linnie L. Strickland against The Praetorians. From a judg- 
ment for plaintiff, defendant appeals. 

Affirmed. 

T. W. Davidson and J. W. Randall, both of Dallas, for appellant. 

Will C. Thompson, of Dallas, for appellee. 

Jones, C. J. 

In a suit in a district court of Dallas county, appellee, Mrs. Linnie L. Strick- 
land, as beneficiary in a certificate of insurance issued to her husband by appel- 
lant, the Praetorians, recovered judgment in the principal sum of $5,000, with in- 
terest from May 10, 1929, at the rate of 6 per cent. per annum; the judgment 
amounting to the sum of $5,408 on October 2, 1930, the date of its rendition. 
Appellant has duly perfected an appeal to this court, and the material facts are: 

W. B. Strickland, on April 1, 1929, duly made application to appellant for 
membership in the Pretorians’ council, and for the issuance of a benefit certi- 
ficate not exceeding $5,000 in class S and named appellee, his wife, as the bene- 
ficiary. This application was on a blank form furnished by appellant for such 
purpose, and was prepared by B. T. Price, appellant’s solicitor. All of the re- 
quirements to secure the acceptance of the application were complied with, and 
the certificate of insurance was duly prepared by appellant on April 5, 1929. This 
insurance certificate was delivered by appellant to Price, for delivery to the in- 
sured, and on or about April 20, 1929, Price delivered same to Strickland in the 
the office of C. W. Tibbs, who was present at the time of the delivery. 

The undisputed evidence shows that, at the time of the delivery of this pol- 

icy, Price and Strickland went over its terms, and that Strickland signified his 
acceptance of same, but did not make in money the initial payment of $17. The 
application signed by Strickland, and the constitution and by-laws of appellant, 
required a payment of the first premium before delivery of the policy and be- 
fore the certificate of insurance would become effective; the evidence as to what 
was said by the agent, at the time the certificate of insurance was permitted to 
be taken by Strickland, is in dispute, the evidence of Price being to the effect 
that he informed Strickland after the policy had been read that, before he could 
deliver it to him, he would have to receive the initial payment in money, and that 
the certificate could not become effective without such payment; that, on Strick- 
land’s insistence that he be permitted to take the policy home to show to appellee, 
he reluctantly consented, and permitted Strickland to take the policy with him 
for such purpose, with his promise to return it, and to make the initial payment 
in money by the Ist of the next month. Tibbs’ testimony was to the effect that, 
after the reading of the policy and Strickland had signified his acceptance of 
same, he (Strickland) told Price that he had some money coming in about = 
lst of the next month, and would mail him a check for the initial premium, 
that Price said “alright,” and that there was nothing said about his taking = 
policy only for the purpose of showing it to his wife, nor that it would not : 
come effective at that time. This disputed issue of fact was submitted to the 
jury and found in favor of appellee. , 
' "The evidence warrants the conclusion that, under the course of wae 
adopted and pursued by appellant, with reference to those solicitors who ve 
out of its main office in Dallas, as Price did, the solicitor who was insrene 
in securing the application received from appellant the certificate of — 
and was charged with the duty of delivering same to, and of receiving pay 
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of the initial premium from, the applicant, that the soliciting agent who secured 
applications was required to make remittance of the initial payment by the 20th 
day of the succeeding month, and that no charge would be made against such 
agent for the initial premium of a certificate issued on the preceding month, 
until the 20th of the following month. Applying this rule to the instant case, 
it would have been the duty of Price to pay to the Supreme Council the sum of 
$17 on the 20th day of May, 1929, the succeeding month after the issuance of 
the policy, and on such date a charge would have been entered against Price 
for the $17. What is termed a blue card was prepared in the name of Strick- 
land as the insured, no charge was entered thereon against Price, and no credit 
in favor of the insured. On the morning of the 6th of May, 1929, Strickland 
died without having made the initial payment of $17 he had promised to make 
by the Ist of May, nor had Price either demanded such payment or requested a 
return of the policy. The application for benefit membership executed by the 
deceased contained this clause: “Said Order shall not be liable hereunder until 
a certificate shall have been delivered to me, while in good health, upon which 
all dues or fees have been paid by me, or until I shall have been accepted as, 
and have become a member of said Order by compliance with all provisions of 
its constitution.” 

Under the head of “Other General Provisions,” the certificate of insurance 
contains the following paragraph: “No change, modification or alteration of this 
certificate shall be made unless endorsed hereon by the President, Vice-Presi- 
dent or the Secretary of The Praetorians. The Praetorians shall not be bound 
by any promise or representation made by any person unless made in writing 
by one of said officials. It is agreed by the insured holding this certificate that 
the certificate, the charter or articles of incorporation, the constitution and by- 
laws of The Praetorians, and the application hereof, and the medical examin- 
ation signed by the applicant, with all amendments thereof, shall constitute the 
agreement between The Praetorians and the insured.” 

The constitution contains the following paragraphs: 

“Section 2: Liability on a certificate shall not exist against the Order until 
the applicant has paid his advance benefit dues and all entrance fees and general 
fund or dues, as herein provided. * * * 


“Section 3: No Agent, Deputy, Organizer, Council, Committee, or Body 
whatsoever, shall be authorized to waive any part of this article. E 

“Section 4: No certificate shall be delivered until all money due thereon 
has been first paid; provided, no certificate shall be delivered to a person who 
isnot at that time in good health. If delivered to a member not in good health, 
it shall create no liability against the Order. Subject to the terms thereof, a 
certificate shall be in full force when delivered to a member.” 


There was introduced in evidence a piece of literature, circulated by appel- 
lant under the indorsement of its officers and board of directors. In this liter- 
ature there appears in capital letters the “payments monthly, quarterly, semi- 
annually or annually.” Also in capital letters, “all certificates in full force 
trom date of delivery.” Then, in ordinary type, “policy pays full amount in case 
of death any time after delivery.” This literature does not contradict any clause 
in appellant’s constitution or by-laws. 


It is the contention of appellee that, when the policy was delivered to de- 
ceased, about April 20, 1929, by the person authorized to deliver same, on the 
promise of deceased to make the initial payment of $17 by May 1, 1929, there 
was a waiver of the discharge of this obligation in money at the time of de- 
livery, and that the-certificate became effective and binding on the date of this 
delivery; that through its manner of doing business appellant had impliedly 
authorized its solicitor, Price, to allow the payment to be made in this way. 
This contention is supported by proper pleadings on the part of appellee. On 
the other hand, appellant contends that, as, under its constitution and by-laws, 
the terms of the application and the certificate of insurance, the contract of in- 
surance could not become effective until the initial payment had 
been made in money, there could be no delivery of the policy in the sense of 
creating a binding obligation on appellant, until such payment had been made; 
that the constitution and by-laws, made a part of the certificate, forbid the 
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waiver by Price of this prerequisite to the delivery of the certificate, and hence 
there had been no completed contract of insurance, and no right of recovery 
in this case. These contentions are made by proper defensive pleadings. 

In line with its theory, appellant requested peremptory instruction in its 
favor, and duly excepted to the submission of each of the special issues to the 
jury, on the ground that the evidence raised no issue of the contract of insur- 
ance alleged. On the court overruling its request for peremptory instruction, 
and submitting the case to the jury, over its objections thereto, appellant duly 
excepted and has filed proper assignments of error in this court. 

The court submitted the case to the jury on special issues, which issues, to- 
gether with the verdict thereon, are as follows: 

“Special Issue No. 1: Do you find and believe from a preponderance of the 
evidence that the agent of the defendant, The Praetorians, delivered the policy 
sued on to the deceased, W. B. Strickland, with an extension of credit under 
which the premium on said policy might be paid at a later date? Answer: Yes. 

“Special Issue No. 2: Do you find and believe from a preponderance of the 
evidence that The Praetorians, by its course of conduct in the issuance and 
handling of the policy sued on in permitting same to be handled in the way it 
was handled and its method of doing business, gave to B. T. Price, its solicitor, 
implied authority to deliver the policy sued on with an extension of credit as to 
the premium thereon, if you have found that any credit was extended. Answer: 
Yes. 

“Special Issue No. 3: Do you find and believe from a preponderance of the 
evidence that the certificate of insurance in question was delivered to W. B. 
Strickland without the payment of premium, but with the condition that it 
would not be in force until the initial premium was paid? Answer: No.” 

These findings of the jury are sustained by the evidence, and are adopted 
as the findings of this court. 


f Appellant submits two propositions of law as the basis of its contention. 
These propositions are: (1) “Negotiations between parties do not amount to a 
contract, nor are they bound thereby until the same is a completed or closed 
transaction. The minds of the parties have not met”; and (2) “A sales agent 
for a fraternal benefit association has no authority to waive or vary the express 
provisions of a written contract.” 


[1] There can be no question, as an abstract proposition of law, of the 
soundness of the first proposition announced by appellant. The minds of the 
parties, attempting to contract between themselves, must meet in agreement be- 
fore there can be any binding obligation on either. Unless the minds of the par- 
ties met in agreement on the contract of insurance in the instant case, no bind- 
ing obligation rests upon appellant. When can it be said that the minds of the 
parties have met in insurance contracts? It is not when the person, seeking 
to become insured, has made a written application for the issuance to him of an 
insurance policy, for such an instrument constitutes only a proposition by the 
one, desiring to be insured, for the issuance to him of the insurer’s policy, evi- 
dencing the desired contract. Nor is it when the insurer has prepared the 
character of insurance policy called for by the application and submits it to the 
applicant only for his inspection. The one action only evidences the willingness 
of the applicant to become insured, and the other action only evidences the will- 
ingness of the other party to become the insurer. So, in the instant case, when 
appellant received deceased’s application and the evidence that he had success- 
fully passed the medical test required, had been initiated into appellant’s order, 
and on this had prepared the certificate of insurance in question, delivered it to 
Price for submission and delivery to deceased, no binding contract of insurance 
had been created. Under the law, the final consummation of a contract of in- 
surance is had when a representative of the insurer delivers to the insured, or 
his authorized agent, the insurance policy, for the purpose of its taking imme- 
diate effect and the insured accepts same for such purpose. So, in the instant 
case, if the certificate of insurance in question was not delivered to deceased 
and accepted by him as a final consummation of the insurance contract between 
appellant and deceased. The purpose of Price, in the delivery of the certificate 
of insurance, was a disputed issue of fact passed upon by the jury. The findings 
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of the jury on special issues Nos. 1 and 3, submitting this disputed issue, leave 
no question but what the insurance certificate was delivered for the purpose of 
its becoming immediately effective. It follows, therefore, if Price was acting 
in the scope, or apparent scope, of his authority in accepting the deceased’s 
promise to make the initial payment in the near future, as satisfaction for, and 
in lieu of, payment in money, then the contract of insurance between appellant 
and deceased was consummated at the time of this delivery, and was a binding 
contract at the time of deceased’s death. Joyce on Insurance, vol. 1, §§ 77, 79, 
80, and 80a, and authorities cited in notes to these sections. 


This brings us to a consideration of appellant’s contention, embraced in its 
second proposition, which, stated concretely, is: Did the solicitor, Price, have 
the power to grant the extension of time in face of the restrictive clause in the 
application, and in the Constitution and by-laws of appellant? There can be no 
question of the soundness of appellant’s second proposition that a “sales agent 
for a fraternal benefit association has no authority to waive or vary the express 
provisions of a written contract,” when considered as an abstract proposition of 
law. If Price had only authority to solicit applications from those desiring to 
insure with appellant, and did not have authority to deliver an insurance cer- 
tificate and collect the initial premium, as a consummation of the final act in 
completing this insurance contract, then it could not be said that he had even 
apparent authority to waive any rule or requirement adopted by appellant as to 
the initial payment. However, appellant did not narrow Price’s power to that 
of mere soliciting agent, but clothed him with the power to perform the final act 
necessary to consummate the contract of insurance, viz., that of the delivery to 
deceased of the certificate of insurance. This is a power that belongs to appell- 
ant to be performed by the officer or agent it may designate. The agent desig- 
nated to perform this act bears the same relation to appellant, a fraternal bene- 
fit insurance association, as a general agent bears to other insurance companies, 
and his act in finally consummating the contract of insurance is the act of ap- 
pellant. The Praetorians v. Krusz (Tex. Civ. App.) 36 S.W.(2d) 1043; Bailey 
vy. Sovereign Camp, W. O. W., 116 Tex. 160, 286 S. W. 456, 457, 288 S. W. 115, 
47 A. L. R. 876: Brotherhood of R. R. Trainmen v. Smith (Tex. Civ. App.) 36 
S.W.(2d) 771; Provident Savings Society v. Oliver, 22 Tex. Civ. App. 8, 53 S. 
W. 594: Supreme Lodge v. Lawson, 63 Tex. Civ. App. 273, 133 S. W. 907; Lib- 
erty Life Ins. Co. v. Moore (Tex. Civ. App.) 10 S.W.(2d) 178; Masons v. Brown 
(Tex. Civ. App.) 9 S.W.(2d) 364; McCorkle v. Texas Benev. Ass’n, 71 Tex. 149, 


8S. W. 516: Wichita Home Ins. Co. v. Montgomery (Tex. Civ. App.) 4 S.W. 
(2d) 1041. 


[2-4] A waiver as defined by 27 R. C. L. p. 904, is “the intentional relin- 
quishment of a known right. It is a voluntary act, and implies an election by the 
party to dispense with something of value, or to forego some advantage, which 
he might at his option have demanded and insisted upon.” The doctrine of wai- 
ver applies to all rights or privileges to which a person is legally entitled, whe- 
ther given him by contract, conferred by statute, or resting under a constitu- 
tional guaranty, provided such right or privilege rests in the individual and is 
intended for his sole benefit. 27 R. C. L. 906. The right of requiring an initial 
payment, as reserved by appellant’s constitution and by-laws, before the con- 
summation of its contract of insurance, is a right solely for its own benefit, and 
is such a right that it can waive or accept, as satisfaction therefor, a promissory 
note or a verbal promise in lieu of money for the initial payment. Brooklyn 
Life Ins. Co. v. Miller, 12 Wall. 285. 20 L. Ed. 398; Joyce on Insurance, vol. 1, 


§ 80, and authorities therein cited; Mutual Life Ins. Co. v. Abbey, 76 Ark. 328, 
8 S. W. 951. 


When appellant placed the additional duty on its soliciting agent, Price, to 
make delivery of this policy to the deceased, and to secure from him the initial 
payment, it placed it in his power to deliver a policy, on the promise of an in- 
sured, that the initial payment would be made in money in the near future, and 
thereby to leave such an insured with the belief that, by such delivery, he had 


been given a binding contract of, insurance. It is generally held, and in the face 
of such restrictions in the constitution and by-laws as in the instant case, that, 
when one empowered with a power to deliver a policy accepts a promissory note 
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in lieu of a money payment, his act is binding on the insurer. (See authorities 
above cited.) 

[5] There is no difference in principle in the payment of a debt by note and 
in the payment of a debt by an oral promise. The implied authority of Price to 
extend to deceased credit on the initial payment was found by the jury in re- 
sponse to special issue No. 2 to exist in the instant case, under the facts and 
circumstances in evidence, and we believe such finding is sustained by the evi- 
dence and is decisive of the question now under discussion. 

[6] We therefore hold that Price had the implied authority to determine 
the manner in which the initial payment of the certificate of insurance would be 
paid, and that, as he exercised this power by an extension of time, his act was 
the act of. appellant, and constituted a waiver of the immediate payment in 
money of the initial premium. It necessarily follows that, in our opinion, this 
case should be affirmed, and it is so ordered. 

Affirmed. 


FIRST TEXAS PRUDENTIAL INS. CO. v. RYAN et al. No. 8718. 
Court of Civil Appeals of Texas. San Antonio. Jan. 20, 1932. 
Rehearing Denied April 27, 1932. 

48 Southwestern Repcrter (2d) 750. 

1. INSURANCE. 

Insured held under no obligation te pay premiums after life policy was wrong- 
fully forfeited by insurer. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE. 

Facts held to show insurer forfeited life policy while insured was insane in 
violation of terms of policy justifying reinstatement of policy and recovery of 
amounts accruing to beneficiary during period insured was insane. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from District Court, Bexar County; F. Stevens, Judge. 

Suit by Lee Ryan and another against the First Texas Prudential Insurance 
Company. From a judgment in favor of plaintiffs, defendant appeals. 

Affirmed. 

Templeton, Brooks, Napier & Brown, of San Antonio, for appellant. 

Conger & Conger, of San Antonio, for appellees. 

riy. ©. I. 

This is a suit to have a certain policy reinstated, which had been forfeited 
by appellant, and to recover certain sums to be paid while the insured was in- 
sane. The court set aside the forfeiture and reinstated the policy, and rendered 
judgment for $100 and $133.33, for sums accruing while Lee Ryan was insane. 

The findings of fact are as follows and are adopted as the conclusions of 
fact of this court: 

“All parties to said suit are legal parties and properly before the Court. 

“The defendant, First Texas Prudential Insurance Company, issued to plain- 
tiff, Lee Ryan, on September 20, 1927, a life insurance policy duly executed by 
the officers of said company in the sum of $1,000.00, naming Mary Ryan as bene- 
ficiary in said policy; said policy being No. 10628, same being a 20 year payment 
life policy with annual premium of $24.71, payable $6.49 quarterly, representing the 
age of the insured, Lee Ryan, to be 24 years. 

“Said insurance policy so issued contained a rider providing, among other 
things, as follows: 

“*Total and Permanent Disability 

“Tf, while no premium is in default and before the policy anniversary on 
which the insured’s age at nearest birthday is sixty years, the Company shall 
receive due proof of the disability of the insured as hereinafter defined, the Com- 
pany will waive the payment of each premium as it may thereafter become pay- 
able under the policy and will pay to the insured or, if insanity be the cause of 
disability, to the beneficiary, a monthly income of ———— Ten Dollars ($10.00) 

the first payment to be made upon approval of proof of disability and 
subsequent payments on the tenth day of each succeeding month during the con- 
tinuance of such disability or until the maturity of the policy. The premiums so 





Life | First Texas Prudential Ins. Co. v. Ryan et al. 581 


waived and the disability income so paid shall not be deducted from the amount 
of insurance and the loan and cash values shall increase from year to year as 
though the premiums were being paid in cash. 

“‘Total and permanent disability of the insured within the meaning of this 
policy is defined as either (1) Disability caused by bodily injury or disease which 
totally and continuously prevents the insured and presumably will permanently 
prevent him from performing any work for compensation or profit or from fol- 
lowing any gainful occupation, provided such disability has at the time of the 
receipt of proof thereof existed for not less than sixty days; or (2) Disability 
caused by bodily injury or disease which totally and continuously prevents the 
insured from performing any work for compensation or profit or from following 
any gainful occupation and has continuously so prevented him for a period of not 
less than six months immediately preceding the date of receipt of proof thereof.” 

“Lee Ryan, plaintiff, was, on his own application admitted to the San Antonio 
State Hospital for treatment as insane on the 7th day of February, A. D. 1929, 
and was continuously confined in said Institution from said date to May 17th, 
1930, when he was discharged as cured. 

“During the time he was so confined plaintiff, Lee Ryan, was insane within 
the meaning of said insurance policy and was by reason thereof totally and con- 
tinuously prevented from performing any work for compensation or profit or 
from following any gainful occupation during said time. Said condition was pre- 
sumably permanent and existed for more than six months before the making of 
proof and giving of notice thereof; proof of insanity and notice under said policy 
was made to said defendant Company on November 7th, A. D. 1929. 

“The defendant, First Texas Prudential Insurance Company, attempted to for- 
feit said policy for failure to pay the premium due on June 20th, 1929, and at- 
tempted to so notify the plaintiff, Lee Ryan, of their action in declaring said policy 
forfeited. Plaintiff, acting by his next friend, G. E. Lee Le Stourgeon and Geo. L 
Conger, his attorney, used due diligence after being informed of the condition of 
said policy to make due proof of the insanity of Lee Ryan, insured, and to make 
demand for reinstatement of said policy and for benefits thereunder, and to institute 
suit thereon on defendant’s refusal to reinstate said policy and pay the benefits 
thereunder. 

“The plaintiff, Lee Ryan, being insane from February 7th, 1929, to May 17th, 
1930, there would have accrued to Mary Ryan, Beneficiary, under said policy, at 
$10.00 per month as provided in said policy, the sum of $153.33. The premium 
accrued from May 17th, 1930, when plaintiff Lee Ryan recovered his sanity, to 
this date, to-wit, March 27th, 1931, amounts to $19.47. 

“Because of defendant’s refusal to reinstate said policy and pay the benefits 
thereunder it became necessary for plaintiffs to employ attorneys to enforce their 
rights; they did employ Conger & Conger, Attorneys, and agreed to pay them 
a reasonable and customary fee for said services. A fee of $100.00 is reasonable 
and customary in such cases.” 

The first proposition, which assails the jurisdiction of the district court, is 
overruled. The allegations of the petition showed jurisdiction. The second, third, 
and fourth propositions are without merit and are overruled. The fifth proposition 
is like unto the three propositions immediately preceding it and is overruled. 

The sixth, seventh, eighth, and ninth propositions assail the findings of fact 
and are overruled. The facts fully sustain the findings of the trial judge. 

The judgment is affirmed. 

On Motion for Rehearing. 

1, 2] Appellee had become insane and was confined in the state hospital for 
the insane from February 7, 1929, to May 17, 1930, when he was discharged. Under 
the terms of the policy no premiums could be assessed against him during his 
period of insanity, but in violation of the plain provisions of the policy appellant 
declared a forfeiture of the same while such confinement existed. Although the 
forfeiture had been declared, appellant is claiming that appellee should have begun 
and continued the payment of premiums after he had been released from the hos- 
pital. Up to that time no premiums had accrued, and appellee was under no obliga- 
tion to pay premiums on the forfeited policy. Appellant, in denying the jurisdic- 
tion of the district court, seems to forget that one of the objects of the suit was 
to set aside the forfeiture of a policy of insurance for $1,000. 
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This court might well have refused tc consider the assignments of error 
copied into the brief because they are not the same as those contained in the 
record. The record shows a definite desire to evade a contract made by appellant 
and deprive a person of unsound mind of his rights under such contract. 

At the time of the attempted forfeiture no premiums were due on the policy, 
and none could have become due, even had the policy been in effect, until after 
May 17, 1930. 

[3, 4] Neither the findings of fact nor the conclusions of law were excepted 
to by appellant, and they reflect the testimony and the law appropriate to them, 
and they are binding upon appellant. The latter knew the condition of Lee Ryan, 
knew that no premiums were due, and yet made an attempt in violation of the 
terms of the contract to destroy the same. : 

The motion for rehearing is without merit, and is overruled. 


UNITED SECURITY LIFE INS. & TRUST CO. OF PENNSYLVANIA 
v. MASSEY et al. 
Supreme Court of Appeals of Virginia. June 16, 1932. 
164 Southeastern Reporter 529. 

1. INSURANCE. 

Insurance company has right to limit liability, in absence of statutory pro- 
vision to contrary, provided obligations are consistent with public policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 
2. INSURANCE. 


Provision of endowment policy excepting liability in case insured’s death oc- 
curred in stated employment held not inconsistent with incontestable statutory pro- 
vision (Code 1930, § 4228). 

Code 1930, § 4228, provides, in effect, that policy shall not be con- 
testable for any cause after it should have been in force during lifetime 
of insured for one year from its date, except for nonpayment of premiums 
and except for violation of conditions of policy requiring payment of ad- 
ditional premium in event of naval or military service in time of war, and 
was not a mandate as to coverage. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCi. 

Nondelivery of application with endowment policy did not preclude insurer 
from relying on application as part of contract. 

Since insured executed the application, and each instrument by refer- 
ence and adoption connected the one with the other by express terms, the 
fact that application was not delivered with policy to insured was im- 
material as respected right of insurer to rely on application as part of 
contract. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

4. INSURANCE. 

Insurer’s suit to cancel endowment insurance agreement on ground insured’s 
death occurred in excepted employment was not contest of policy within statute 
(Code 1930, § 4228). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Insurer held entitled to cancellation of endowment insurance agreement where 
insured’s death occurred while engaged in employment without coverage of policy. 

(For other cases, see Insurance, Dec. Dig. § 441.) 

Appeal from Circuit Court of City of Newport News. 

Suit by the United Security Life Insurance & Trust Company of Pennsyl- 
vania against John W. Massey and another, administrator of Charles O. Proctor, 
deceased, and others. Judgment of dismissal, and plaintiff appeals. 

Reversed and remanded. 

Argued before Holt, Epes, Hudgins, Gregory, and Browning, JJ. 

Lett & Ford, of Newport News, for appellant. 
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J. Winston Read, J. Winston Read, Jr., and Jno. W. Massey, all of Newport 
News, for appellee. 

BROWNING, J. 

On the 24th day of October, 1927, Charles O. Proctor made application to the 
United Security Life Insurance & Trust Company of Pennsylvania, appellant, for 
a fifteen-year endowment life insurance contract, and on the 10th day of Novem- 
ber, 1927, pursuant thereto, the company entered into an insurance contract with 
him, which was, in form, rather unusual and uniquie. It was, however, its ac- 
customed method of business with its insured. The face value of the policy or 
contract was $5,000, which amount was at once advanced to Proctor, and which 
he was to repay to the company in monthly payments of $51.75 for fifteen years, 
if he should live that long; otherwise, only so long as he lived. To secure the 
monthly payments Proctor executed a bond in the penalty of $10,000 and a deed 
of trust on his real estate in the city of Newport News. The contract of insur- 
ance provided that, if Proctor died within the fifteen-year period, its terms hav- 
ing been kept and performed by him, the company would release the deed of 
trust and return the bond to the wife of the assured, or any one claiming under 
or through them. 

In the application for the insurance, Proctor stated that he was, at the time, 
a lawyer, and that previously he was a conductor for the Chesepeake & Ohic 
Railway Company. Embodied in the application was the warrant and agreement, 
among other things, that, if he should, at any time, die “in service on any railway 
train,” without the written consent of the insurance company, so to be engaged, 
any agreement under the application should thereupon become null and void, and 
that the application should be the basis of the contract and regarded as a part 
thereof, if and when the same was put into force. 

The parts of the application and the contract or policy important for con- 
sideration here are as follows: 

Part of the application: 

“I Hereby Warrant and Agree, That I am temperate in my habits, now in 
good health, and ordinarily enjoy good health, and that in the statements and 
answers in this application and to the Company’s Medical Examiner, no circum- 
stance or information has been withheld touching my past and present state of 
health, and habits of life, with which the United Security Life Insurance and 
Trust Company of Pennsylvania ought to be made acquainted, and that in case 
the owner shall sell the premises mortgaged to secure the performance of the 
agreement between the owner and the said Company in the event of this applica- 
tion being accepted, or the owner shall change or assign any collateral which may 
be given to the said Company, or if, within two years from the date of the agree- 
ment, I shall die by my own hand or act, whether sane or insane, or at any time 
shall die in consequence of flight in an aeroplane or other vehicle of transporta- 
tion through the air, or of a duel or of the violation of law, or without the written 
consent of the Company, visit the Torrid Zone, reside or travel in any locality 
where yellow fever or cholera is prevailing as an epidemic; personally engage in 
blasting, mining, submarine operations, or in the manufacture, handling or trans- 
portation of inflammable or explosive substances, or in service on any railway 
train, or on a steam or sailing vessel, or in a Naval or Army service in time of 
war, any agreement under this application shall thereupon become null and void, 
and that the statements and answers to the printed questions above, together with 
this declaration, as well as those made to the Company’s Medical Examiner are 
full, complete and true, that they shall constitute the application, and be made the 
basis of this contract and shall be regarded as a part of the contract if and when 
put into force, and that the place of contract shall be the City of Philadelphia, 
State of Pennsylvania.” (Italics ours.) 

“In Witness Whereof, the applicant has hereunto subscribed his name. Dated 
at Newport News the 24th day of October, 1927.” 

Parts of the contract or policy: 

_ “And Whereas, the said United Security Life Insurance and Trust Company 
of Pennsylvania, in consideration and upon the faith of the said application (a 
copy of which is hereto attached and made a part of this contract of insurance), 
and also in consideration of the covenants, promises and agreements hereinafter 
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contained, on the part of the said Charles A. Proctor to be done and performed, 
has agreed to issue such Endowment Life Insurance Policy, and to advance the 
said face value thereof, in the form of the following Agreement; now therefore. 


* * *” 
III. 


“That the statements and declarations made by the said party of the first part 
in His application for this Endowment Life Insurance Policy, a copy of which is 
hereunto annexed, and on the faith of which this contract is entered into by the 
said party of the second part, have been and are warranted to be in all respects 
true, and without the suppression of any fact relating to the health or circum- 
stances of the said party of the first part that may affect the interest of the said 
party of the second part. 

“EV: 


“That during the aforesaid term of years the said party of the first part shall 
not, without the written consent of the said party of the second part, visit the 
Torrid Zone or reside or travel in any locality where yellow fever or cholera is 
prevailing as an epidemic, nor be personally engaged in blasting, mining, or sub- 
marine operations, or in the manufacture, handling or transportation of inflam- 
mable or explosive substances, or in service on any railway train, or on a steam 
or sailing vessel, or in naval or army service in time of war. * * *” (Italics 
ours.) 


“VA. 


“That in case any of the statements or declarations made in the above- 
mentioned application are untrue; or in case of the violation by the said party of 
the first part of any of the above covenants, promises and agreements on * * * 
part to be kept and performed; or in case of the death of the said party of the 
first part by His own hand or act, whether sane or insane, within two years from 
the date hereof; or in case of death at any time in consequence of a violation of 
law, then the above mentioned Bond shall at once, at the option of the said party 
of the second part, become due and payable for the amount shown to be then due 
by the Table on the back of this Agreement.” 


Charles A. Proctor was killed on the 29th day of March, 1929, by being ac- 
cidentally run over by a Chesapeake & Ohio Railway train on the railroad yards 
in the city of Newport News, Va., while he was acting as a conductor or brake- 
man on the train being operated on the yards. 

Ruby O. Proctor, widow of the deceased, and one of the appellees, demanded 
the return of the bond and the cancellation or release of the deed of trust which 
was refused by the appellant, the insurance company, because the assured had 
allegedly broken his covenant not to become engaged in railway service, and had 
met his death while engaged in an excepted occupation. 

In November, 1929, the appellant instituted a chancery suit against the ad- 
ministrators and heirs at law of the assured for cancellation of the insurance 
agreement, in which the defenses already referred to were asserted. The defend- 
ants, appellees here, filed answers to the original and amended bills, and inter- 
posed demurrers thereto, and the case was heard upon the issues joined, and the 
court sustained the demurrers and dismissed the bills. Upon this action of the trial 
court the case is before us. 

It is conceded that the sole issue on this appeal, and therefore the single 
question for our determination, is the construction of section 4228 of the Code 
of Virginia, in its relation, if any, to the case. The pertinent part of that statute 
is as follows: “Nor shall such policy be contestable for any cause after it shall 
have been in force during the lifetime of the insured for one year from its date, 
except for non-payment of premiums and except for violation of the conditions 
of such policy requiring the payment of additional premium in the event of naval 
or military service in time of war; provided, however, that in the event of a mis- 
statement of age, the amount to be paid by the insurer shall be the amount of 
eae which the premiums paid would have purchased at the true age of the 
insured.” 

The insurance company, appellant, contends that the action taken by it is not 
a contest of the policy, but is really an insistence upon its terms; that the action 
of the trial court amounted to an abrogation of the express provisions of the con- 
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tract of insurance because the death of the assured was occasioned by a hazard 
or risk which was not covered by the policy, but which was explicitly excepted 
therefrom. 

It is the contention of the appellees that the statute is applicable to this case, 
and that its terms preclude the right of the insurance company to invoke the 
provisions of the policy in its behalf, for any cause, after the death of the assured, 
save for stich cause or causes as are embraced in the exceptions stated in the 
statute. 

It will be observed that the application of Proctor for the insurance is made 
a part of the contract of insurance by reference thereto and by express stipula- 
tions to such effect appearing in both instruments. 

“An application is a part of the contract of insurance, and is to be read and 
construed in connection with the policy and other papers, if any, constituting the 
contract, where it and the policy and other papers are executed simultaneously as 
parts of one transaction, or where an intent to make the application a part of the 
policy appears, as where the policy refers to the application and expressly makes 
it a part of the policy.” 32 Corpus Juris, p. 1160, § 273. 

3y reference to that portion of the application, in question, heretofore quoted, 
it will be noted that Charles A. Proctor contracted with the insurance company 
in the following language: “I hereby warrant and agree * * * that if, I shall, 
* * * without the written consent of the company * * * personally engage 
* * * in service on any railway train, * * * any agreement under this ap- 
plication shall thereupon become null and void, and that the statements and an- 
swers to the printed questions above, together with this declaration, * * * are 
full, complete and true, that they shall constitute the application, and be made the 


basis of this contract and shall be regarded as a part of the contract if and when 
put into force. * * *” 


In the preamble of the policy, also quoted above, is the following: “And 
whereas, the said United Security Life Insurance and Trust Company of Penn- 
sylvania, in consideration and upon the faith of the said application (a copy of 
which is hereto attached and made a part of this contract of insurance), and also 
in consideration of the covenants, promises and agreements hereinafter contained, 
on the part of the said Charles A. Proctor to be done and performed, has agreed 
to issue such Endowment Life Insurance Policy, and to advance the said face value 
thereof, in the form of the following agreement ;” etc. 


And clause IV of the policy again provides that the assured shall not be en- 
gaged in service on any railway train without the written consent of the insurance 
company. Thus the assured warranted and agreed that upon his failure to observe 
and keep the terms of the contract of insurance, in the respect mentioned as well 
as others, the same should thereupon become null and void. 


In respect to contracts of this nature, the District of Columbia Court of Ap- 
peals said in the case of Dumas v. Northwestern National Ins. Co., 12 App. D. C. 
245,40 L. R. A. 358, 361: “Courts have sometimes been too astute in their search 
for reasons to maintain the liability of insurance companies in the face of con- 
diticns limiting such liability. And yet a contract of insurance in this regard is 
no different from other contracts; and the function of cotrts is to construe them, 
not to make them. In the absence of statutory provisions to the contrary, insurance 
companies have the same rights as individuals to limit their liability, and to impose 
whatever conditions they please upon their obligations not inconsistent with public 
policy; and the courts have no right to add anything to their contracts, or to take 
anything from them. If those contracts contain harsh and onerous conditions, 
which perhaps a court of equity might not enforce, if called on so to do, yet 
there is no compulsion, either legal or moral, on parties to deal with them upon 
the basis of such conditions. And certainly it would be a novel contention for 
Parties to seek to enforce liability under such contracts in a court of common 
law, and at the same time to repudiate the express conditions upon which such 
liability is made to depend.” In the case referred to the issue involved the viola- 
tion, by the owner of the property insured, of an unconditional ownership clause 
in the policy. Recovery was denied the plaintiff by the trial court, and its judg- 
ment was sustained by the Court of Appeals. The circumstances of the case war- 
ranted the court in referring to the conditions as harsh and onerous. The fact that 
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the case was one of fire insurance does not, we think, impair the force of the 
principles enunciated as applicable to the case before us. 


[1] In the case in judgment the insurer and the insured, undoubtedly, had the 
right to contract as they did, in the absence of any statutory provision to the 
contrary, provided their obligations were consistent with public policy. With these 
inhibitions the insurance company had the right to limit its liability. The terms of 
the policy amounted in plain and unambiguous terms to those contemplating the 
protection of insurance that the issuing company would not assume the risks in- 
cident to the hazardous occupation of service on railroad trains. 


The contract of insurance was valid and binding upon the parties thereto, and 
must be enforced, unless to do so would be in contravention of the provisions of 
the statute invoked by the appellees. 


“An insurer of life may, of course, make such exceptions from the risk as- 
sumed as it sees fit. It may provide that there shall be no liability on the part of 
the insurer if the insured die within a year from some cause or disease excepted 
from the general provisions of the contract of insurance.” 14 R. C. L. p. 1225, 
§ 405; Red Men’s Fraternal Acc. Ass’n v. Rippey, 181 Ind. 454, 103 N. E. 345, 104 
N. E. 641, 50 L. R. A. (N. S.) 1006. 


In the case of Wright v. Phil. Life Ins. Co. (D. C.) 25 F.(2d) 514, 515, the 
policy provided that it should be incontestable, except for nonpayment of pre- 
miums, after two years from its date, and it also carried the provision that self- 
destruction while sane or insane, within two years of its date, was a risk not as- 
sumed by the company under the policy. The insured came to his death by his 
own hand within the two years, and action was instituted on the policy after the 
expiration of the two years. The incontestable clause was in issue, as was also 
the defense of the nonassumption of the risk by the terms of the policy, and the 
court said: “The contract provision, expressly excluding the assumption of risk 
of suicide for two years, is entirely distinct from the incontestable clause, is con- 
sistent with it, and the one in no way contradicts the other. The insurance com- 
pany in this case is not denying in any way the validity of the contract, and 
therefore is not contesting the policy. Indeed, it stands upon the contract, affirms 
its validity, and says that, by the terms of the contract itself, the risk was not 
assumed. Inasmuch as the risk is a risk not assumed by the contract in any event, 
the incontestable clause has no application, and the defense that the suicide oc- 
curred within two years from the date of the policy could be interposed at any 
time to an action brought thereon. 


“The language used in the earlier cases, construing the incontestable clause 
where the defense was based on fraud, would indicate that the same result would 
follow where the defense was based on a clause excluding suicide as a risk. But 
the later cases draw the proper distinction between the two clauses, and all hold 
that the incontestable clause has no application when the defense is based on a 
clause which in express terms excludes the risk. See Mack v. Connecticut Gen. 
Life Ins. Co. (C. C. A. 8th) 12 F.(2d) 416, 418; Hearin v. Standard Life Ins. 
Co. (D. C. Ark.) 8 F.(2d) 202; Scarborough v. Am. Nat. Ins. Co., 171 N. C. 353, 
88 S. E. 482, L. R. A. 1918A, 896, Ann. Cas. 1917D, 1181; Childress v. Fraternal 
Union, 113 Tenn. 252, 82 S. W. 832, 3 Ann. Cas. 236; Howard v. Mo. State Life 
Ins. Co. (Tex. Civ. App.) 289 S. W. 114; Scales v. Jefferson Standard Life Ins. 
Co., 155 Tenn. 412, 295 S. W. 58 [55 A. L. R. 537]; Myers v. Liberty Life Ins. 
Co., 124 Kan. 191, 257 P. 933 [55 A. L. R. 542]; Woodbery v. N. Y. Life Ins. 
Co., 129 Misc. Rep. 365, 221 N. Y. §S. 357.” 


In the case of Myers v. Liberty Life Ins. Co., 124 Kan. 191, 257 P. 933, 934, 
55 A. L. R. 542, 544, involving like issues as the case last referred to the court 
said: “The company has no quarrel whatever with the policy. Its position is: The 
policy is valid in all respects, expresses the obligation of the company, and the 
company desires to fulfill that obligation. What the company contests 1s an 
assertion of liability which it says the policy did not create. 

“By agreeing not to contest the policy, the company did not agree to stand 
mute before any unfounded claim which might be predicated on the policy. The 
application was made a part of the policy, and stated the applicant’s age. Amount 
of premium is fixed according to age, and the policy contained the following pro- 
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yision: ‘If the age of the insured was misstated, the amount payable hereunder 
shall be such as the premium paid would have purchased at the correct age.’ 

“Suppose it were admitted the age of the applicant was misstated, the pre- 
mium based on the stated age would purchase insurance to the amount of $2,500 
only, and the beneficiary sued for the face amount of the policy, $3,000. In con- 
testing liability for more than $2,500, the company would be insisting on the con- 
tract, not contesting it, and it would be unfair to other policy holders paying the 
proper rate, as well as unfair to the company, not to enforce the policy according 
to its plain terms. The policy contained provisions relating to loans made to the 
insured. One of them was that any indebtedness to the company- secured by the 
policy should be deducted in making settlement of benefit. Suppose the beneficiary 
should sue for the face amount of the policy, it should be admitted an unpaid loan 
was made to the assured on security of the policy, and the company should resist 
payment of more than the difference between the amount of the loan and the face 
amount of the policy. It would be idle to contend the company was contesting the 
policy. Whatever grounds may exist or may have existed for rescission, cancella- 
tion, modification, or other attack on the policy, after expiration of one year from 
date of issue the policy stood as the indisputable contract, unalterably determined 
the liability of the company, and the obligation of the contract expressed by the 
policy must be fulfilled. But to say this determines nothing with respect to what 
the terms of the contract are which must be fulfilled. Both plaintiff and the com- 
pany insist that the policy be enforced according to its terms, and the difference 
between them is a difference respecting interpretation.” 


The Supreme Court of New Mexico, in the case of Stean v. Occidental Life 
Insurance Co., 24 N. M. 346, 171 P. 786, 787, is elucidative of the same principles: 
“It must be clear that every resistance by the insurer against the demand of the 
beneficiary is in one sense a contest, but it is not a contest of the policy; that is, 
not a contest against the terms of the policy, but a contest for or in favor of the 
terms of the policy. In other words, there are two classes of contests; one to 
enforce the policy, the other to destroy it. Undoubtedly the term ‘incontestable’ as 
used in a life insurance policy means a contest, the purpose of which is to destroy 
the validity of the policy, and not a contest the purpose of which is to demand its 
enforcement. Here, the appellant and the appellee are demanding exactly the same 
thing, namely, the enforcement of the terms of the policy. The dispute is as to 
those terms, and seeking the construction by the court of the terms of the policy 
and the application of the terms when ascertained is not a contest of the policy.” 


In the case of Scarborough v. Amer. Nat. Ins. Co., 171 N. C. 353, 88 S. E. 
482, 483, L. R. A. 1918A, 896, Ann. Cas. 1917D, 1181, the following was said: 
“The incontestable clause in this policy does not prevent the defendant from 
setting up the defense interposed in this action. By the use of the term ‘incon- 
testable’ the parties must necessarily mean that the provisions of the policy will 
not be contested, and not that the insurance company agrees to waive the right to 
defend itself against a risk which it never contracted to assume. In Collins v. 
Metropolitan Life Ins. Co., 27 Pa. Super. Ct. 356, the court in a case precisely 
like the one at bar, in construing the incontestable clause, used the following 
language: ‘By its terms it is not the claim presented by the insured, irrespective 
of the cause of death, which is made incontestable; it is merely the validity of 
the policy, as an obligation binding upon the company.’” (Italics ours.) 

_ In Metropolitan Life Ins. Co. v. Conway, Superintendent of Insurance, 252 
N. Y. 449, 169 N. E. 642, the following was said: “Cardozo, C. J. Metropolitan 
Life Insurance Company, the petitioner, applied to the superintendent of insur- 
ance, the predecessor of the present appellant, for his approval of a rider to be 
attached to its policies. The rider submitted was in the following form: ‘Death as 
a result of service, travel or flight in any species of air craft, except as a fare- 
Paying passenger, is a risk not assumed under this policy; but, if the insured 
shall die as a result, directly or indirectly, of such service, travel or flight, the 
company will pay to the beneficiary the reserve on this policy. The superintendent 
of insurance refused his approval upon the ground that the proposed rider in his 
judgment was inconsistent with Insurance Law, § 101, subd. 2 (Consol. Laws, c. 
28), which reads into every policy a provision that it ‘shall be incontestable after 
it has been in force during the lifetime of the insured for a period of two years 
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from its date of issue except for non-payment of premiums and except for viola- 
tion of the conditions of the policy relating to military or naval service in time 
of war.’ In certiorari proceedings to review this refusal, the Appellate Division 
[Metropolitan Life Ins. Co. v. Beha, 226 App. Div. 408, 235 N. Y. S. 501] found 
the conflict between rider and statute to be unreal, and reversed the determina- 
tion. * * * 

“(2] We agree with the Appellate Division in its holding that rider and 
statute in this instance are consistent and harmonious. The provision that a policy 
shall be incontestable after it has been in force during the lifetime of the insured 
for a period of two years is not a mandate as to coverage, a definition of the 
hazards to be borne by the insurer. It means only this, that within the limits of 
the coverage the policy shall stand, unaffected by any defense that it was invalid 
in its inception, or thereafter became invalid by reason of a condition broken. 
Like questions have arisen in other jurisdictions and in other courts of this state. 
There has been general concurrence with reference to the answer. Sanders y, 
Jefferson Standard Life Ins. Co. (C. C. A.) 10, F.(2d) 143; Flannagan v. Provi- 
dent Life & Accident Ins. Co. (C. C. A.) 22 F.(2d) 136; Wright v. Philadelphia 
Life Ins. Co. of Philadelphia, Pa. (D. C.) 25 F.(2d) 514; Scarborough v. 
American Nat. Ins. Co., 171 N. C. 353, 88 S. E. 482, L. R. A. 1918A, 896, Ann. 
Cas. 1917D, 1181; Myers v. Liberty Life Ins. Co., 124 Kan. 191, 257 P. 933, 55 
A. L. R. 542; Childress v. Fraternal Union of America, 113 Tenn. 252, 82 S. W. 
832, 3 Ann. Cas. 236; Brady v. Prudential Ins. Co., 168 Pa. 645, 32 A. 102; 
Illinois Bankers’ Life Ass’n v. Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 
379; Woodbery v. New York Life Ins. Co., 129 Misc. Rep. 365, 221 N. Y. S. 
357; Id., 223 App. Div. 272, 227 N. Y. S. 699.” 

[2] It is said by some of the text-writers and annotators that there is a con- 
flict of authority upon the principles enunciated in the cases cited, and this is true, 
but we think that the weight of reason, right, and logic is with the contention 
that there is no inconsistency between the Virginia incontestable statutory provi- 
sion and the excepted risk provisions in the policy in the case in judgment. The 
incontestable provision “is not a mandate as to coverage, a definition of the 
hazards to be borne by the insurer.” 

The policy in question limited its coverage by excepting from its operation 
and effect the assured, if he should engage in service on a railroad train. The 
engagement in such service ipso facto put him outside the folds of its protection. 

Charles A. Proctor violated his warranty by engaging in such service, and 
thereby lost his life. He was a voluntary stipulator to refrain from doing that 
which would at once deprive him of insurance security, in the absence of some- 
thing done or left undone by the company which would parry this effect. As to 
this latter we cannot say on the issue developed by the demurrer. 


The hazards of railway service were never assumed by the company because 
they were expressly excepted. 


Life insurance is one of the great businesses of the world. Its use is universal, 
and its existence in any particular instance is effectible by contractual relations. 
To say that by an incontestable statutory provision, such as is found in the 
Virginia Code, § 4228, the Legislature meant to stifle and suppress the free and 
lawful employment and exercise of such relations, would be to go further than, 
we think, the courts should go by warrant of law or justification of reason. Of 
course, the statutory provision has a very important significance which has been 
expressed by judicial determination. The validity of the contract as such, the 
truthfulness of the answers to the questions propounded to the applicant, and 
such like things, cannot be questioned by the insurer as a defense against the 
policy, after the expiration of what some of the courts have termed “a short 
statute of limitations.” 


Counsel for the appellees urge as sound that ‘the effect of this language in 
clause VI of the policy (viz. “or in case of death at any time in consequence of 
a violation of law, then the above-mentioned bond shall at once, at the option of 
the said party of the second part, become due and payable for the amount shown 
to be then due by the table on the back of this agreement”), was simply to give 
the insurance company the option to declare the policy void, and that this is m 
conflict with the provision in the application, already referred to and discussed, 
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and should be taken to override it, and, since the company did not make such 
election, the bond remains in full force. We are not impressed with the force of 
this position. The provision, we think, is in the nature of a penalty providing a 
means for the immediate collection of the bond. 

[3] We think the contention that the nondelivery of the application, with the 
policy, to the assured, precludes the insurer from relying upon the application as 
a part of the contract is without merit. The assured executed the application. 
Each instrument, by reference and adoption, connects the one with the other by 
express terms. 

[4, 5] We hold that the action taken by the appellant is not a contest of the 
policy, in the meaning of the statute; that the risk taken by Charles A. Proctor, 
in engaging in the railroad service which resulted in his death, was without the 
coverage of the policy; that the company did not insure his life against such 
hazard, and that the trial court erred in sustaining the demurrer. Its judgment is 
overruled, and the case is remanded, to be further proceeded with, not in conflict 
with this opinion. 

Reversed and remanded. 


WILLIAMSON PAINT MFG. CO. v. GEORGE WASHINGTON 
LIFE INS. CO. et al. Nos. 7203, 7203-A. 
Supreme Court of Appeals of West Virginia. April 19, 1932. 
Rehearing Denied June 10, 1932. 
164 Southeastern Reporter 239. 


1. INSURANCE. 

Under agreement between officer, corporation, and life insurance company, 
pursuant to which life policy was issued on life of officer to secure loan made to 
corporation, corporation to pay premiums, corporation held vested with equit- 
able ownership of cash surrender value. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


2. INSURANCE. 

On notice by corporation to insurer to terminate life policy on officer se- 
curing loan to corporation, on request to apply cash surrender value to debts 
and refusal to pay further premiums, policy became terminated as between cor- 
poration and insurer. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

3. INSURANCE. ; : 

Failure of officer of corporation, after notice that corporation desired to 
terminate insurance on officer’s life securing debt of corporation, to pay pre- 
miums due, held to preclude him or any one claiming under him from benefits 
under policy. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Syllabus by the Court. 
_ Where, by an agreement between an officer of a corporation, the corpora- 
tion, and a life insurance company, a policy of a life insurance is issued on the 
life of the officer for the purpose of securing a loan made by the insurance com- 
pany to the corporation, and the policy and all rights thereunder assigned to a 
trustee to secure the loan, the corporation agreeing to pay the premiums on the 
policy, the latter is thereby vested with an equitable ownership of the cash 
surrender value of the policy; and, upon its notice to the insurance company to 
terminate the policy (without protest by the latter), and request to apply the 
cash surrender value to its debt, and refusal to pay further premiums, the policy 
contract becomes terminated as between the corporation and the insurer. And 
failure of the assured (the officer of the corporation), after full notice of the re- 
lusal of the corporation to keep the policy alive, and to pay the premiums due, 
precludes him, or any one claiming under him, from benefits thereunder. 
Appeal from Circuit Court, Kanawha County. 

_ Suit by the Williamson Paint Manufacturing Company against the George 
Washington Life Insurance Company and another. From a judgment of the 
circuit court refusing an appeal from a decree of the common pleas court in fa- 
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vor of the defendant Georgia May Williamson, the plaintiff and the other de- 
fendant appeal. 

Reversed, and cause remanded. 

Coleman, Thompson & Woodroe, of Charleston, for appellant Paint Co. 

McCabe & McCabe, R. N. Stephens, Jr., Price, Smith & Spilman, and J. 
M. Woods, all of Charleston, for appellant George Washington Life Ins. Co. 

Staige Davis and Joe L. Silverstein, both of Charleston, for appellee Georgia 
May Williamson. 

LIVELY, J. 

In this suit to recover the proceeds of a $10,000 policy insuring the life of 
C. E. Williamson, separate claims thereto were asserted by Williamson Paint 
Manufacturing Company, which instituted this suit, and Georgia May William- 
son, widow of the insured and the named beneficiary at the death of William- 
son, and insurer, George Washington Life Insurance Company, denied liability. 

In 1924 Williamson Paint Manufacturing Company (hereafter called “Paint 
Company”) was in financial distress, and a resolution passed by its board of 
directors authorized its president (1) to borrow from the George Washington 
Life Insurance Company (hereafter called “Insurance Company”) the sum of 
$6,000, evidenced by its note or bond; (2) to give a deed of trust on a parcel of 
land owned by the Paint Company, as security for the loan; and (3) as addition- 
al security, “to apply for, obtain, and pay for life insurance in the amount of 
$10,000.00 on the life of C. E. Williamson, and the treasurer is authorized to 
pay the premiums on such insurance during the life of said loan. And said pol- 
icy or policies of insurance shall be assigned as further security for the pay- 
ment of the loan.” Thereafter, C. E. Williamson, then stockholder in, and man- 
ager of, the Paint Company, made application for and obtained the life insur- 
ance policy involved in this suit, naming the Paint Company as beneficiary, but 
reserving the right to change the beneficiary, and, as the Paint Company al- 
leges, without its knowledge of such fact. The deed of trust, dated May 15, 
1924, and acknowledged by A. A. Lilly, president of the Paint Company, on July 
Ist, following, was prefaced with the resolution above mentioned. The Paint 
Company and Williamson were parties to the trust deed, wherein the Paint Com- 
pany bound itself, during the continuance of the loan, that C. E. Williamson 
should maintain in the Insurance Company a life insurance policy in an amount 
not less than $10,000, “payable to such beneficiaries as he may designate, but 
subject always to this trust,” the premiums due on such policy to be paid by the 
Paint Company, which, together with Williamson, assigned to the trustee, for 
the trust purposes, “all right, title and interest in said policies, together with all 
moneys which may be now due or hereafter payable thereunder, and all divi- 
dends, benefits, options and advantages to be derived therefrom.” The Insur- 
ance Company had the right (option) to pay premiums on the policy in the event 
that the Paint Company did not do so, and the trust deed stood as security for 
any amounts so paid. 

In February, 1928, Williamson disposed of his holdings in the Paint Com- 
pany and severed his connection with it; and on February 23, 1928, the Paint 
Company in a letter to the Insurance Company gave notice of Williamson’s sev- 
erance of relation, asked for cancellation of the policy, but requested credit on 
its debt (which had been reduced to $4,000) of the cash surrender value of the 
policy. The last paragraph of the letter stated: “Until this request has been 
complied with we do not waive our rights as beneficiary in said policy.” On 
the following day, Williamson sought, under the provisions of the policy which 
reserved to him the right to change the beneficiary, to substitute his wife’s name 
in lieu of the Paint Company; and on February 28, 1928, the Insurance Company 
notified Williamson that the change had been made, adding, “This policy, as 
you know is assigned to the George Washington Life Insurance Company as 
collateral security for a real estate loan, and is therefore held in our possession. 

The insurance policy, dated May 7, 1924, called for the payment of annual 
premiums, which was later changed to semiannual payments by indorsement on 
said policy, and provided that “the payment of a premium or installment thereof 
shall not maintain the policy in force beyond the date when the next premium 
cr installment thereof is payable.” Premiums were paid by the Paint Company 





Life] Williamson Paint Mfg. Co. v. George Washington Life Ins, 591 
Co. et al. 


until November 7, 1927, and for the premium installment due on that date the 
Paint Company executed a premium note. When the next payment became 
due (May 7, 1928), Williamson was no longer with the Paint Company and the 
beneficiary had been changed; and on June 6, 1928, Williamson wrote the In- 
surance Company asking if the Paint Company was complying with its con- 
tract, and adding: 

“If they are not complying with their contract, I want to know as I do not 
wart this policy cancelled or encumbered in any way. 

“All I ask is for them to fulfill their contract with you, and when they fail 
to do this, 1 am ready to take the policy over and keep the payments up, but I 
am not willing to have you keep the policy as security on their loan and me pay 
the premiums, as I have no connections with them whatever. 

On June 25, 1928, the Insurance Company notified Williamson the payment 
due on May 7th had not been made and that, “if no settlement is received, the 
above premium will be advanced with interest at 6%, as indebtedness against 
your policy in accordance with the Automatic Non-Forfeiture Clause in your 
policy,” which reads as follows: “After two full years’ premiums shall have been 
paid on this policy, if any subsequent premium due hereon be not paid on or 
before its due date or within the period of grace allowed for said payment, the 
Company will, as of said due date advance the amount of the then current policy 
year’s premium or the unpaid portion or portions thereof, and charge the policy 
with a loan, to mature on the next succeeding policy anniversary of such 
amount that, if interest for the period of the loan at six per centum per annum 
be deducted in advance, the proceeds of said loan shall be exactly sufficient to 
rapay all existing indebtedness and pay the then current policy year’s premium 
or the unpaid portion or portions thereof. This provision is automatic, and will 
be carried out by the Company without any action on the part of the insured. 
Any indebtedness thus created shall be a first charge against the policy and all 
proceeds thereof, ranking in priority to the claims of any beneficiary or as- 
signee.” 


In July, 1928, the Paint Company instituted suit in which it sought cancel- 


lation of the policy and recovery of the cash surrender value thereof; and an in- 
junction was issued against the Insurance Company’s collecting any further 


premiums on said policy from the cash surrender value reserve. Answers were 
fled by Williamson and his wife and by the Insurance Company. The gist of 
Williamson’s answer is that he had a right under an agreement to change the 
beneficiary, that such sums of money as the Paint Company had paid as pre- 
miums, as well as the cash surrender value, should inure to his benefit, that the 
reason he had paid no premiums on said policy was the result of the Paint Com- 
pany’s conduct to cancel the policy and.claim the cash surrender value, and that 
he can pay all premiums due or which have become due. In short, Williamson 
sought dismissal of the Paint Company’s bill. In the answer filed by the Insur- 
ance Company, it admitted that as of October 7, 1928, there was a cash reserve 
of $614.55 in the policy and expressed its willingness to cancel the policy. The 
premium payment due on November 7, 1928, was not paid; and on January 13, 
1929, Williamson died, after which the Paint Company had its injunction suit 
dismissed without prejudice; and this suit was then instituted. The common 
pleas court decreed that Mrs. Williamson was the legal beneficiary and as such 
entitled to recover from the Insurance Company the value of the policy; and 
that the Insurance Company retain from the proceeds the amount due on the 
loan. The circuit court of Kanawha county refused an appeal, and from that 
judgment the Paint Company and the Insurance Company appealed. 

_ [l-3] The issuance of the policy insuring Williamson’s life grew out of the 
financial plight of the Paint Company and the insistence of the Insurance Com- 
pany that the former insure one of its officers; and, in procuring the insurance, 
Williamson acted merely as a mediating agency—a go-between. The deed of 
‘rust mirrors the purpose of the policy and the intention of the parties. It must 
be remembered that it was executed subsequent to the issuance of the insur- 
ance contract, and, in reality, involved the interests of Williamson, the Paint 
Company, and the Insurance Company. Therein the Paint Company covenanted 
that Williamson would maintain a $10,000 policy of life insurance in the Insur- 
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ance Company during the continuance of the loan, and that the Paint Company 
would “pay the premiums on said insurance as the same become due and pay- 
able”; and Williamson, together with the Paint Company, assigned to the trus- 
tee in the deed of trust, for trust purposes, “all right, title, and interest in said 
policies, together with all moneys which may be now due or hereafter payable 
thereunder, and all dividends, benefits, options and advantages to be derived 
therefrom.” When it is considered that Williamson transferred his rights un- 
der the policy for trust purposes and that premiums were being paid by the 
Paint Company, we conclude that the latter acquired a vested interest in the 
money accumulations or cash surrender value fund, and it was this fund which 
it assigned as security for its debt. Therefore, so long as the debt remained 
unpaid, whatever sum accumulated under the policy was the property of the 
trustee to secure payment of the debt, and did not become a fund for the pay- 
ment of premiums due on the policy; and to that extent the assignment effected 
a modification of the policy and superseded the automatic loan provision therein. 
Under the provisions of the trust deed, upon failure of the Paint Company to 
pay premiums, the Insurance Company could elect to do so, thus augmenting the 
amount of the loan; and the Insurance Company paid the premium installment 
due on May 7, 1928, applying the cash surrender value fund thereto under the 
terms of the automatic loan provision of the policy. While we do not think this 
was a proper use of the fund, as a practical matter the result is the same as if 
payment had been made by the Insurance Company from another source and 
charged as an item to increase the loan. In short, whatever was done by the In- 
surance Company in paying premiums was done for the benefit of the Paint Com- 
pany. 

As indicated above, the interest of the Paint Company arose under the trust 
deed wherein it covenanted to pay premiums. Without discussing its right to re- 
quest cancellation of the policy and the insurer’s compliance therewith, the in- 
sistence for cancellation illustrated by its Jetter and later by its suit and the in- 
junction prohibiting the collection of premiums from the cash surrender value fund 
were tantamount to an expression by the Paint Company that it would no longer 
pay premiums. Failure to do so would have been a breach of its covenant, but 
the willingness expressed by the Insurance Company in its pleadings filed in the 
injunction suit to cancel the policy relieved the Paint Company of its obligation 
to pay premiums, and under this concession the rights of the Paint Company be- 
came fixed and incapable of enlargement on November 7, 1928—the date to which 
payment of premium due May 7th continued the policy. We therefore conclude 
that as to the Paint Company the policy became inoperative because of the ter- 
mination of its agreement to pay premiums; and whatever sum was then in the 
cash surrender value fund was available as security for the debt, for which amount 
the Paint Company is entitled to credit on its debt. 

Payment of premiums was the consideration for the policy; it was that which 
gave currency to the contract. Williamson had notified the Insurance Company 
that he was willing to pay the premiums on condition that the policy should not 
stand as security for the debt. That condition never arose. Moreover, Williamson 
knew, or should have known, that, so long as the Paint Company’s debt remained 
unpaid, he had no interest in the cash surrender value fund. The knowledge that 
suit had been instituted to cancel his policy, and that the Insurance Company was 
willing to do so placed upon him the burden of taking some step to continue the 
life of the policy, if he desired to continue it for his benefit. His willingness to 
pay premiums expressed in his answer was not enough. Willingness is but a 
gesture: actual or proffered payment is required. Since Williamson is to be 
charged with the import of the terms of the trust deed, and since there was no 
reserve fund from which to pay premiums for his benefit, the omission of affirm- 
ative action on his part to continue in force the policy precludes any rights ot 
Mrs. Williamson as his nominated beneficiary under the policy. 

The judgment of the lower court is reversed, and the cause remanded. 

Reversed and remanded. 
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FIRE 


ST. PAUL FIRE & MARINE INS. CO. OF ST. PAUL, MINN., v. TIRE 
CLEARING HOUSE, Inc. 
LONDON & LANCASHIRE INS. CO., LIMITED, OF LONDON v. SAME. 
NATIONAL RESERVE INS. CO. OF ILLINOIS v. SAME. 
Nos. 9313, 9312, 9311. 
Circuit Court of Appeals, Eighth Circuit. April 22, 1932. 
58 Federal Reporter (2d) 610. 

2. INSURANCE. 

Noncompliance of fire loss appraisers’ award with appraisal agreement may 
constitute ground for setting it aside. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 
3. INSURANCE. tig? 

Fire loss appraisers’ fraud, misconduct, carelessness, or partiality, resulting in 
award grossly below actual loss sustained, generally justifies setting aside of 
award. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 
4. INSURANCE. 

Fire loss appraisers without accurate knowledge of essential facts must give 
parties in interest opportunity to produce available evidence thereof. 

(For other cases, see Insurance, Dec. Dig. § 572.) 
5. INSURANCE. 

Evidence held to justify court in setting aside fire loss appraisers’ award as 
made up in disregard of some important facts and in ignorance of others. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Actions by the Tire Clearing House, Incorporated, against the St. Paul Fire 
& Marine Insurance Company of St. Paul, Minnesota, against the London & 
Lancashire Insurance Company, Limited, of London, and against the National 
Reserve Insurance Company of Illinois, respectively. From decrees setting aside 
appraisers’ awards and from judgfhents for plaintiff, defendants appeal. 

Affirmed. 


William R. Gilbert, of St. Louis, Mo., (Anderson, Gilbert & Wolfort, of St. 
Louis, Mo., on the brief), for appellant St. Paul Fire & Marine Ins. Co., of St. 
Paul, Minn. 

J. H. Cunningham, of St. Louis, Mo. (George C. Willson and Taylor, Chas- 
noff & Wilson, all of St. Louis, Mo., on the brief), for appellants London & 
senative Ins. Co., Limited, of London and National Reserve Ins. Co. of 
llinois. 
; P. H. Cullen, of St. Louis, Mo. (Abbott, Fauntleroy, Cullen & Edwards, of 
St. Louis, Mo., on the brief), for appellee. 

3efore Stone and Booth, Circuit Judges, and Wyman, District Judge. 

BoorH, Circuit Judge. 


There are here three appeals. The printed record in one (No. 9313) is pre- 
sented; and by stipulation it is agreed that the other two appeals shall be argued 
upon ot same record, and that the decision in No. 9313 shall be binding in all the 
appeals, 

Appellee, plaintiff below, brought separate suits in the Hannibal court of com- 
mon pleas, Marion county, Mo., against each of the appellants on fire insurance 
policies issued by them respectively, covering property of plaintiff; under which 
policies plaintiff claimed liability of defendants had arisen by reason of a fire 
which had destroyed or damaged part of the insured property. The cases were 
duly removed to the United States District Court for the Northern Division of 
the Eastern District of Missouri; and were subsequently removed to the Eastern 
Division of the Eastern District. 
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In the case against the St. Paul Fire & Marine Insurance Company, whici 
we shall now follow, the amount demanded was $4,500 on stock of merchandise, 
and $250 on fixtures; those being the coverage amounts of the policy. 

The answer admitted the issuance of the policy; admitted the occurrence of 
the fire; admitted that the loss on store and office furniture and fixtures was $250; 
and alleged that as to the loss on the stock of merchandise, an appraisal had 
been had and that the loss and damage to the stock of merchandise had been 
found to be $6,724.02, and that the pro rata share of the appellant under its policy 
was $1,359.93 on account of loss to stock, making a total of $1,609.93, for which 
appellant was liable; and alleged that the amount had been tendered to the ap- 
pellee, but had been declined, and alleged that that amount was due and appellant 
was willing to pay said amount. 

Plaintiff, in its reply, attacked the validity of the appraisal and award on 
various grounds. 


Defendant in response to the attack made upon the award, denied generally 
the allegations set forth by plaintiff, and alleged certain affirmative matter. The 
issue thus raised was transferred to the equity side of the court for hearing pre- 
liminary to a trial on the merits before the jury. 

On this equitable issue the court made findings of fact and conclusions of 


law, which are set out in the margin;* and by its decree declared the award a 
nullity and set the same aside. 


_ , Thereafter the right of the plaintiff to recover on the cause of action set out 
in its complaint was tried to a jury. Verdict and judgment followed for plaintiff. 


The appeal was taken both from the judgment and from the decree setting 
aside the appraisal award. 


[1] The assignments of error and the argument in this court relate only to 
the decree setting aside the appraisal award. By one or more of the assignments 
of error relied upon, appellants challenge the findings of fact and conclusions of 
law made by the court as not being in conformity with Rule 70% of the New 


Equity Rules promulgated by the Supreme Court of the United States (28 USCA 
§ 723). 


1¥indings of Fact. 


“The court having considered the evidence introduced by both parties upon the issue pre- 
sented, makes the following findings of fact: . 


“1, That the defendant and other insurance companies insured a stock of merchandise 
belonging to plaintiff, consisting chiefly of tires, tubes, and rims, situated at 3027 Locust St, 
in the sum of $22,500, and that of said sum $250 covered on furniture and fixtures under 4 
policy issued to plaintiff by the St. Paul Fire & Marine Insurance Co. 


“2. That on the 23rd day of February, 1929, a fire occurred at the location and place 
designated in said policies and said property was injured and damaged by fire. 


“3. That on the 12th day of March, 1929, plaintiff and defendants signed a paper entitled 
‘Agreement for submission to Appraisers? and said paper was also signed by the other com- 
panies insuring upon said loss; 


“4. The agreement for submission to appraisers affecting all the policies in suit except 
the National Reserve, contains the following provision relating to the making of the appraise: 


““*Shall appraise and examine by items and in detail the sound value of and the loss and 
damage to the property destroyed or damaged by the fire of Feb. 23, 1929, as specified below. 

“In the National Reserve Insurance Company agreement for submission to appraisers, the 
language there used is ‘shall appraise and ascertain the sound value of and the loss separately 
upon each item of the property damaged or destroyed.’ 


“5. All of the agreements for submission to appraisers contain the following clause: 

“It is further expressly understood and agreed that in determining the Sound Value and 
the Loss and Damage upon the property, hereinbefore mentioned, the said appraisers are to 
make an estimate of the actual cash cost of replacing or repairing the same, or the actual cash 
value thereof, at and immediately preceding the time of the loss; and in case of depreciation of 
the property from use, age, condition, location or otherwise, a proper deduction shall be made 
therefor and shown in the award.’ 


“6, The policy provisions relating to appraisal are as follows: } m 
““The appraisers together shall then estimate and appraise the loss, stating separately 


sound value and damage, and, failing to agree, shall submit their differences to the umpire; 
and the award in writing of any two shall determine the amount of such loss. 


“7. That said Agreement for Submission to Appraisers provided, among other things, that 
said appraisers should appraise and examine by items and in detail the sound value of an 
loss and damage to the property destroyed or damaged by the fire of February 23, 1929; f 

“8. That said agreement further provided that said appraisers were to make an estisuate = 
the actual cash cost of replacing or repairing the property or the actual cash value thereof a 
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We have examined the findings and conclusions in the light of the challenge, 
and are of the opinion that they are in substantial conformity with the rule men- 
tioned, and are sufficient to enable this court to properly exercise its appellate 
jurisdiction. This, we think, is all that the rule requires. Parker v. St. Sure 
(Cc. C. A.) 53 F.(2d) 706; see Panama Mail S. S. Co. v. Vargas, 281 U. S. 670, 
50 S. Ct. 448, 74 L. Ed. 1105. 

It may be noted in passing that no request was made by defendants in the 
court below for specific findings or for modification of the findings made. 

The record discloses that the parties having failed to agree upon the amount 
of the loss and damage, entered into an agreement for an appraisal award. 

The appraisers and an umpire were accordingly chosen, and entered upon their 
duties. The damaged property, consisting mainly of automobile tires, tubes, and 
accessories, was divided into twenty-five lots. 

The agreement for appraisers, contained provisions relating to the making of 
the appraisement substantially as follows: 

“* %* %* shall appraise and estimate, by items and in detail, the sound value 
of, and the loss and damage to the property destroyed or damaged by the fire of 
February 23rd, 1929, as specified below. * * * 


“It is further expressly understood and agreed that in determining the sound 
value and the loss and damage upon the property, hereinbefore mentioned, the 
said appraisers are to make an estimate of the actual cash cost of replacing or 
repairing the same, or the actual cash value thereof, at and immediately preceding 
the time of the loss; and in case of depreciation of the property from use, age, 


condition, location or otherwise, a proper deduction shall be made therefor and 
shown in the award.” 


The policy provisions relating to appraisal contained the following: “The ap- 
praisers together shall then estimate and appraise the loss, stating separately sound 
value and damage, and, failing to agree, shall submit their differences to the 


umpire; and the award in writing of any two shall determine the amount of such 
loss.” 


It is apparent that the provisions of the appraisal agreement and of the policy 
are not in all respects harmonious. The two appraisers disagreed, almost from the 
start, both as to method and as to figures. After reaching conclusions, tentative 
at least, with the aid of the umpire, as to three or four of the parcels, Flynn, one 
of the appraisers, refused to proceed further, and left the place, Strubel, the other 





and immediately preceding the time of the loss and in case of the depreciation of the prop- 


erty from use, age, condition, location or otherwise, a proper deduction should be made there- 
for and shown in the award. 


“9. The provisions in the policies issued by defendants relating to appraisal stipulates that 
the appraisers together shall estimate and appraise the loss, stating separately sound value and 
damage, and failing to agree, shall submit their differences to the umpire and the award, in 
writing, of any two shall determine the amount of the loss; 


_ “10. That pursuant to said agreement, W. J. Flynn was appointed as an appraiser by the 
Plaintiff and A. W. Strubel was appointed as an appraiser by the defendant and the other com- 
panies and they selected W. LL. Bowcott as an umpire; 


_, ll. That thereafter said Flynn and the said Strubel undertook to examine and appraise 
said property and the loss and damage caused by the fire but after an examination of a few 


of the items the said Flynn refused to act further in the matter and did not sign the award 
mentioned herein; 


“12. That thereafter the said Strubel, in connection with said Bowcott, returned a paper 
writing set forth in defendant’s answer, called an award, and stated therein the sound value of 
said property at the time of the fire, exclusive of fixtures, was $21,732.05 and that the loss and 
damage by fire to said property was $6,724.14; 


“13. That the actual value of the property insured, exclusive of fixtures, at the time of the 


a a substantially greater than the value as appraised, and the amount of the loss by reason 
ot the fire was substantially greater than the amount of the loss as stated in the award. 


ain a The Court further finds that the said Strubel and Bowcott omitted to appraise a 
> aa pest of the property insured; that the said appraisers omitted and did not take into 
consideration in estimating the value of the property and in estimating the amount of damag 
_ six, seven and ten; that said lots, six, seven and ten, so omitted, consisted of tires a 
— or that had a value of approximately $2,000 and that by reason of omitting said 
a appraised value of said property was reduced in the sum of $2,000 and that the loss 
. damage upon said items amounted to approximately $1,500 and that the loss and damage 
Y reason of the omission of said lots was $1,500 less than it should have been. 


“15. The Court further finds that property in excess of $480 was totally destroyed by fire and 
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appraiser, and the umpire, Bowcott, completed the appraisal and signed an award. 
The award was as follows: 
“To the Parties in Interests 

“We have carefully examined the premises and remains of the property herein- 
before specified, in accordance with the foregoing appointment, and have determined 
the sound value and loss and damage to be as follows: 


Sound Value Loss and 
Ist Item Stock Tires Damage 
Tubes & 
Accessories 21731.60 6724.12 
2nd Item 
3rd Item 
4th Item 
5th Item 
6th Item 
Total Sound Value and Total 
Loss and Damage 
“Witness our hands this ———————-day of ——————__. 
“A. W. Strubel, ) Appraisers 


“W. L. Bowcott, Umpire” 


(2] It is clear that the award does not comply with the agreement for ap- 
praisal. This of itself, may constitute ground for setting aside the award. Thatche 
Implement, etc., Co. v. Brubaker, 193 Mo. App. 627, 187 S. W. 117; Security 
Printing Co. v. Westchester Fire Ins. Co., 204 Mo. App. 390, 221 S. W. 430; 
Security Printing Co. v. Conn. Fire Ins. Co., 209 Mo. App. 422, 240 S. W. 263: 
Mound City, etc., Co. v. Springfield, etc., Co., 218 Mo. App. 395, 277 S. W. 349; 
Security Printing Co. v. Hartford Fire Ins. Co. (Mo. App.) 245 S. W. 1089; St. 
P. Fire & Marine Ins. Co. v. Eldracher, 33 F.(2d) 675 (C. C. A. 8); Continental 
Ins. Co. v. Garrett (C. C. A.) 125 F. 589. 

[3] The findings of fact disclose various grounds as a basis for setting aside 
the appraisal award. We do not find it necessary to discuss them in detail. Fraud, 
misconduct, carelessness, or partiality on the part of one or more of the ap- 
praisers, which results in and is evidenced by an award grossly below the actual 
loss sustained, will generally justify the setting aside of the award. 5 C. J. 191, § 


that the said Strubel placed a valuation upon property totally destroyed at an arbitrary figure of 
$480 and the Court finds that the value of property totally destroyed was in excess of $2,000. 

“16. The Court further finds that said Bowcott did not participate in arriving at the item 
of $480 damage on account of goods totally destroyed and neither did the appraiser Flynn, and 
that figure was inserted by the appraiser Strubel as a mere guess or arbitrary figure and that 
the said Strubel and Bowcott heard no testimony as to the amount of property totally destroyed 
and out of sight and that when plaintiff attempted to communicate with them, the said Strubel 
ordered him out of the premises and gave him no opportunity to present evidence tending to 
show what property was totally destroyed. 


“17, The Court finds that the property wholly destroyed was not so visible and open to 
inspection that the amount or value of said property prior to the time of the fire could be 
determined upon inspection and that it was necessary, in order to arrive at a correct estimate 
of the value of the property wholly destroyed to act upon information or evidence and that the 
said Strubel and Bowcott had no information and no evidence as to the value of the property 
totally destroyed and refused to see information or to hear evidence as to the value of the 
property totally destroyed. 


“18. The Court further finds that the said Strubel was not an impartial or disinterested 
person but he was biased and prejudiced in favor of the defendants and was desirous of return- 
ing an inadequate award of the amount of loss which plaintiff suffered. 


“19. The Court further finds that in the examination of said loss and in estimating the 
value of the property and the amount of loss the said Strubel acted arbitrarily and intentionally 
omitted material portions of the property owned by plaintiff at the time of the fire and = 
damage thereto and that the award, as to the amount of damages, is grossly below the actu 
loss which plaintiff sustained on account of the fire. 

“Conclusions of Law. : isal 

“Therefore, the premises considered, the Court finds as a matter of law that said appraisals 
and said awards, as heretofore set forth herein, are not binding upon plaintiff and should 
set aside. 

“It is therefore Ordered, Adjudged And Decreed by the Court that said award set 
by defendants in their answers be and the same is hereby declared a nullity and of no a 
or effect and the same is hereby vacated, cancelled and set aside, and that plaintiff have an 
recover of and from the defendant its costs in this behalf laid out and expended. 
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485: 4 Cooley’s Briefs on Insurance, p. 3642; Burchell v. Marsh, 17 How. 344, 351, 
15 L. Ed. 96; Levin v. N. W. Nat. Ins. Co. (C. C.) 185 F. 981; Non-Royalty Shoe 
Co. y. Phoenix Assurance Co., 277 Mo. 399, 210 S. W. 37; Harrington v. Agri- 
cultural Ins. Co., 179 Minn. 510, 229 N. W. 792, 68 A. L. R. 1340; Robertson v. 
Boston Ins. Co. (Minn.) 239 N. W. 147; Baldinger v. Camden Fire Ins. Assn., 
121 Minn. 160, 141 N. W. 104; Huested v. Patrons’ etc., Co., 223 Mich. 213, 193 
N. W. 815; Bradshaw v. Agricultural Ins. Co., 137 N. Y. 137, 32 N. E. 1055; 
Doherty v. Phoenix Ins. Co., 224 Mass. 310, 318, 112 N. E. 940; Royal Ins. Co. 
v. Parlin, etc., Co., 12 Tex. Civ. App. 572, 34 S. W. 401, 403; Pennsylvania, etc., 
Co. v. W. T. Waggoner Estate (Tex. Com. App.) 39 S.W.(2d) 593, 595. 

In Corpus Juris, supra, the rule is thus stated: “The mere fact that an award 
is different in amount from what the court would have given will not of itself 
necessitate setting it aside. But, where the amount is so palpably excessive or in- 
adequate as to produce a conviction that the arbitrators must have been biased or 
corrupt, the award will be set aside. And it has been held that where the damages 
awarded are not so excessive as of themselves to show fraud or error, but are 
extraordinary in amount, this may, in connection with other circumstances tend- 
ing to show improper conduct on the part of the arbitrators, be sufficient to set 
aside the award.” 

In the case of Non-Royalty Shoe Co. v. Phoenix Assurance Co., supra, the 
court said (page 415 of 277 Mo., 210 S. W. 37): “A difference of a few thousand 
dollars in a total of an alleged loss of approximately thirty-five thousand dol- 
lars might be expected, but a difference of more than twenty-five thousand dol- 
lars in the respective figures is seemingly incompatible with impartiality and argues 
inferentially in favor of carelessness, circumvention or ignorance. We do not 
know and we are not saying on which side the truth lies. * * * But nothing is 
clearer than that one side or the other has grievously erred. Carelessness, or 
ignorance, we think, which (to take arguendo the view which favors plaintiff) en- 
tailed a loss of twenty-five thousand dollars upon the latter would of itself con- 
stitute such constructive fraud as to justify relief. The evidence adduced upon the 
trial both by plaintiff and defendant touching the condition of the machinery, 
seems upon the cold record to be ‘fair upon its face.’ But the fact remains that 
the colossal discrepancy in the figures indicates a condition wholly in conflict with 
any theory of verity, or fair dealing attributable simultaneously to both sides. 
These obvious conclusions arise as inferences, which we think were for the triers 
of fact (Knorpp v. Wagner, 195 Mo. loc. cit. 662, 93 S. W. 961; State ex rel. v. 
Elliott, 157 Mo. loc. cit. 618, 57 S. W. 1087, 80 Am. St. Rep. 643); and when 
considered in connection with the other charges noted (which were conceded in 
effect), made a jury question of this point.” 

In Baldinger v. Camden Fire Ins. Assn., supra, the court said (page 105 of 
141 N. W.): “No exact rule can be stated whereby to determine the amount of 
inadequacy which will justify a finding of fraud. To some extent each case must 
stand by itself; the evidence of inadequacy being viewed in connection with at- 
tendant circumstances. There is no fixed ratio between the award and the actual 
loss which will determine for all cases that the inadequacy is or is not so gross 
as to constitute fraud. The difference must be so great that it appears from such 
difference alone, or from such difference and circumstances attending, that the 
award is not the result of an honest and fair judgment, and that it is so grossly 
inadequate that it operates as a fraud upon the insured.” 

The court found that the actual value of the property insured, exclusive of 
fixtures, at the time of the fire, was substantially greater than the value as ap- 
praised. And the court also found that the award as to the amount of damages 
was grossly below the actual loss which plaintiff sustained on account of the fire. 

Plaintiff claimed, and Mr. Steinberg, its president, testified, that the value of 
the property before the fire was $34,845, and that the loss sustained was $23,189. 

The award states that the value of the property before the fire was $21,732 
and that the loss sustained was $6,724. 

_Of course, discrepancy between the amount of loss testified to in behalf of 
plaintiff and the amount found by the award does not prove inadequacy of the 
award, or misconduct on the part of the appraisers. But the testimony of three 
qualified, disinterested witnesses was that they examined the various lots of the 
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property after the fire and placed the percentage of loss and damage against each 
of the lots. If we disregard the valuations placed by plaintiff upon the varioys 
lots (except as to three lots, 6, 7, and 10, upon which Strubel and Bowcott placed 
no value), but take the valuations fixed by Strubel and Bowcott and apply thereto 
the percentages fixed by the three disinterested witnesses, we find the total loss to 
be more than twice that fixed by the award. A like result follows, even if the three 
lots of the property (6, 7, and 10), consisting of tires, were excluded entirely from 
the award. The valuation placed by plaintiff upon these lots respectively was $920, 
$1,072.50, and $170.50. The percentages of loss, as fixed by the three disinterested 
witnesses, were 100 per cent., 50 per cent., and 25 per cent., respectively. 

Witnesses testified that the tires in lots 6 and 7 were “adjustment tires” and 
had a returnable value at the factory. 

Mr. Strubel testified as to the consideration given to these lots on the ap- 
praisal as follows: 


“In Lot 6 all the tires were used tires. They were not damaged by the fire. 
Water was the only thing that hit them. They had no value, they were all worn 
out, junk tires. We did not examine each and every one, we examined quite a few; 
they were all worn out. We didn’t allow a cent on Lot No. 6. 


“On Lot No. 7 we did not allow anything. Oh, they may be worth five or ten 
cents apiece, something like that. They were just junk tires and I didn’t figure 
them any value at all. * * * 


“Lot 10 was the same, more junk tires. We looked at them and considered 
them junk and passed them up.” - 


The record also discloses that certain property was totally destroyed and was 
no longer visible—called “out of sight” property. This is sometimes referred to 
in the record as lot 26. The amount and value of this property are in sharp dis- 
pute. It consisted mainly of tubes, and the remains after the fire were largely 
stems and valves. Mr. Steinberg, for plaintiff, testified that the value of this lot 
was $2,939. The award included $480 for 400 “tubes out of sight.” The trial court 
found the value to be in excess of $2,000. 

Mr. Strubel testified how the award was made in reference to this lot: “I 
put this $480.00 there for goods totally destroyed when Flynn agreed to it. I 
wrote that there, it is in my handwriting. I wrote it because in the first part 
of the tube item Flynn wanted to get a higher price on tubes to take care of what 
was out of sight. I said ‘No, we will make an item out of it, if there is anything 
out of sight we will put it down where it belongs.’ I didn’t find anything out of 
sight. You cannot tell whether any goods burned up or not. I did not ask for a 
book statement for the amount of goods that had been purchased or sold or an 
inventory. There wasn’t any debris there. There was sawdust, but that is not de- 
bris. There was no remains of partially burned tubes. * * * I did not see any ashes 
and never found a valve stem.” 

Mr. Bowcott testified as follows: 


“There was a discussion about out-of-sight goods. I was not called on that. | 
did not have anything to do with it and did not settle it. After Flynn quit 1 had 
nothing further to do with that, as that was settled before, I presume. | didn’t 
have anything to do with it. I think while they discussed Lot No. 2 they discussed 
the tubes out-of-sight. I do not know what Flynn agreed to on that. * * * 


“I do not know about what Steinberg was claiming on goods burned out-of- 
sight. I did not investigate and did not have anything to do with that part of the 
award in regard to out-of-sight goods.” 

Mr. Flynn testified as follows: “There really was only one thing I agreed to 
there, because they said they had checked that clearly, and that was the amount 
of tubes that had been burned in a small—about four hundred, I think—they said 
some small matter of tubes that had been burned up, totally destroyed, and Stru- 
bel said they were satisfied as to that, they had checked that and found it to be 
right, so they were willing to let it go at that, the amount of totally destroyed 
tubes in some lot.” 


Other testimony was to the effect that there was a large quantity of debris 
in which were hundreds of valve stems. 
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The net result of this testimony seems to be that both of the appraisers and 
the umpire disclaim any responsibility for the valuation placed upon the “out-of- 
sight” property, and none of them ascertained the facts. 

The record further discloses that as to several lots of the property, inspection 
alone was not sufficient basis upon which to determine the value and the amount 
of the same. 

As to the lots 6, 7, and 10, evidence would have disclosed that they consisted 
of “adjustment tires” and had a value. 

As to the “out-of-sight” property, evidence would have disclosed the amount 
and value of the same. 

Even as to the general valuation on all of the lots, evidence would have been 
helpful. 

Mr. Strubel testified as to the difference between plaintiff's figures and those 
of the appraisal as follows: “The difference in discount accounts in a large meas- 
ure for the differences between our figures and Steinberg’s figures. I got my in- 
formation about Steinberg’s volume from a salesman for the Goodyear Tire & 
Rubber Company shortly before the fire. He said nothing about what Steinberg’s 
contract should be for 1929, he simply said that Steinberg was the second largest 
Goodyear account in St. Louis.” 

[4] We do not hold that appraisers are bound in all cases to take evidence 
upon the questions submitted to them. But we do hold that in the appraisal here 
involved, when fact matters came up for determination by the appraisers, or one 
of them, and the umpire, upon which they had no accurate knowledge and upon 
whose evidence was available, it was their duty to give the parties in interest op- 
portunity to produce such evidence. 

[5] Mr. Steinberg was available as a witness to aid the appraisers by his tes- 
timony as to the character of the property in lots 6, 7, and 10; as to the amount 
and value of the “out-of-sight” property; as to the discounts actually received 
by him in the purchase of the property damaged or destroyed. He was given no 
opportunity to testify. Instead, an unsuccessful attempt was made by Mr. Strubel 
to have him ejected from the premises where the appraisal was going on. 

The result was an award made up in disregard of some important relevant 
facts and in ignorance of others. 

Viewing the whole appraisal proceedings in the light of the principles an- 
nounced in the authorities above cited, we think the trial court was fully justified 
in setting aside the award. 

Various other matters argued by appellants have been considered, but do not 
require discussion. 

The judgment appealed from is affirmed. 


HYLAND v. MILLERS NAT. INS. CO. et al. No. 2734. 
District Court, N. D. California, §. D. April 14, 1932. 
58 Federal Reporter (2d) 1003. 


1. INSURANCE. 

That insured, knowing that evidence of incendiarism was known to all parties, 
falsely stated in proof of loss that origin of fire was unknown to him, would not 
alone preclude recovery. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

2, INSURANCE. 

Suspicious circumstances surrounding fire may be considered in connection 
with defense of false swearing respecting values, where estimate in claim of loss 
is grossly excessive. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

3. INSURANCE. 

Insured’s overvaluing fire loss due to mere mistake or error of judgment will 
not defeat recovery. 

(For other cases, see Insurance, Dec. Dig. § 552.) 

4. INSURANCE. 

Evidence showed that overvaluation of fire loss resulted from intentionally 

fraudulent attempt to obtain excessive award, precluding insured’s recovery. 
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When such overvaluation is incorporated in proof of loss or other 
sworn statement designed to induce its payment, it will defeat recovery 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE. 

Where insured knowingly and willfully falsely states material fact in proof 
of loss or testimony regarding value of property insured, or fire damage thereto, 
intention to deceive insurer is necessarily implied. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

8. INSURANCE. . 

In describing merchandise damaged by fire, expression “burned out of sight” 
means that merchandise has been burned to an ash or into such small particles 
that it might be washed away by water or swept into debris. 

Merchandise is not burned out of sight ‘when it may be identified as 
to quality and approximate previous quantity. 

(For other cases, see Insurance, Dec. Dig. § 542[2].) 

9. INSURANCE. ; 

Burlap dealer suing on fire policies could recover, if anything, merely replace- 
ment cost of damaged stock, which he, as large purchaser, could procure. 

Dealer could recover merely replacement cost as of time of fire, and 
was not entitled to retail price of burlap in question. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

16. INSURANCE. 

Compliance with fire policies contemplating appraisement, if parties disagree 
regarding loss, held condition precedent to suit on policies. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

17. INSURANCE. 

Evidence showed that insured was responsible for failure to settle fire loss by 
arbitration, as policies required. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

18. INSURANCE. jan ’ 

Evidence held admissible in suit on fire policies to show that appraiser ap- 
pointed by insured under arbitration clause was co-operating with insured in 
fraudulent scheme to exaggerate loss. 

(For other cases, see Insurance, Dec. Dig. § 662[2].) 

19. INSURANCE. 

In suit on fire policies, defense being false swearing regarding loss, evidence 
regarding fictitious contracts whereby insured manufacturer ostensibly bought 
material held admissible as showing substantially contemporaneous fraudulent act. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

23. INSURANCE. 

Forfeiture of insurance should not be decreed, unless evidence clearly war- 
rants it. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

In Equity. Suit by Richard C. Hyland against the Millers National Insur- 
ance Company, the National Liberty Insurance Company, and others, with a cross- 
complaint by the last-named defendant. 

Decree for defendants. 

Gavin McNab, Schmulowitz, Wyman, Aikens & Brune, and Shortridge & Me- 
Inerney, all of San Francisco, Cal., for plaintiff. 

Redman, Alexander & Bacon and R. P. Wisecarver, all of San Francisco, 
Cal., for defendants Millers Nat. Ins. Co., Dubuque Fire & Marine Ins. Co., Na- 
tional Reserve Ins. Co., and Merchants’ Fire Ins. Co. 

Percy V. Long and Bert W. Levit, and R. P. Wisecarver, all of San Fran- 
cisco, Cal., for defendant Firemen’s Ins. Co., of Newark, N. J. __ 

Miller & Thornton, of San Francisco, Cal., for defendant Western Ins. Co., 
of America. 
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Orrick, Palmer & Dahlquist, of San Francisco, Cal., for defendant National 
Liberty Ins. Co. 


KerriGAN, District Judge. 

This is a suit in equity to ascertain and apportion the liability of the several 
defendant insurance companies upon a fire loss to stock of merchandise. Plaintiff 
is a dealer in burlap, and is a manufacturer of burlap bags, liners, etc. A fire oc- 
curred in his factory on Sacramento street, San Francisco, on October 19, 1929, 
resulting in damage to his stock of merchandise, which consisted of manufactured 
bags, particularly burlap bags and cotton liners, bags in process of manufacture, 
and materials to be used in manufacture. The policies in suit all cover damage to 
the stock, and are in the total sum of $185,000. Five policies which total $50,000 
are combination specific and excess insurance; one is for $50,000, and is to attach 
when values are in excess of $50,000; the last group consists of two cover notes 
written by the National Liberty for $85,000, which call for policies according to 
the standard statutory form, but which this defendant by a cross-complaint asks 
to have reformed into excess policies to attach when values exceed $100,000. In 
addition to this insurance, plaintiff carried $96,000 on furniture, fixtures, and 
equipment, and $120,000 on use and occupancy, a total of $401,000 insurance. 
\ll defendants plead certain special defenses which may be grouped under two 
heads: First, that plaintiff swore falsely as to his knowledge and belief as to the 
origin of the fire; and, second, that plaintiff was guilty of fraud and false swear- 
ing in connection with his proofs of loss and claims of loss in the pleadings in 
this action. The five companies writing the first $50,000 of insurance pleaded the 
additional defense that an appraisement of the loss was not had under the terms 
of the policy due to the acts of plaintiff. The Western pleads the additional de- 
fense that its policy is for damage in excess of $50,000, and that the loss was less 
than that amount. The National Liberty, in accordance with its prayer for re- 
formation, pleads that it is only liable if values were in excess of $100,000 and 
for damages in excess of $100,000. 

[1] Considering the first defense, the evidence clearly shows that this was a 
“set” fire and that plaintiff knew it when making his proof of loss. The fire oc- 
curred on Saturday evening, October 19, 1929. It had reached sufficient propor- 
tions to be detected and the alarm rung by 10:36 o'clock. Plaintiff and his man- 
ager of the factory, Miss Mitchell, were the only ones in the factory in the late 
afternoon; they were there continuously until they left at about 6:30, except for 
an hour between 4 and 5 when plaintiff went for a walk because of a headache. 
\fter Miss Mitchell had gone through the factory locking the windows, they 
locked the factory and went to their homes. Plaintiff was informed of the fire by 
phone, notified Miss Mitchell, and returned with her to the factory about 11 p. m. 
The fire lasted but a short time after the alarm was responded to, according to 
the fire department officials in charge of extinguishing it. The following morning 
plaintiff returned to the factory, as did the representatives of the fire department, 
the police department, and fire patrol. Because the fire had apparently started in 
several different places, and because of a pervading smell of kerosene, the fire 
patrol and the police department were investigating a charge of incendiarism. 
Plaintiff was advised of this, and asked who might have set the fire. He suggested 
three discharged employees who might have grievances against him. His attention 
was directed to the various suspicious circumstances apparent after the fire which 
I shall mention. 

The witnesses testifying to the circumstances surrounding the fire are of two 
groups; the chiefs of the fire department in charge of fighting the fire and the 
men i charge of the fire patrol. Plaintiff has vigorously attacked the credibility 
1 the latter witnesses on the ground of bias and interest. Their positions are cre- 
ited by law, but their salaries are paid by the Underwriters’ Fire Patrol of San 
Francisco. It is their duty to keep down loss by protecting stocks of goods from 
Water damage and to investigate fires which are apparently of incendiary origin. 
The testimony of these men has, on so many material points, been corroborated 
y the fire chiefs, who are entirely disinterested witnesses, that I do not believe 
that their credibility has been shaken. The circumstances testified to show that 
tte were four separate and distinct fires. In all but one there was evidence that 
sfrosene had been used to start them. One fire originated on the first floor in 
ack of the office and spread to the mezzanine. The fire started in a pile of burlap 














































































































































































































602 The Insurance Law Journal, Vol. 79 [Sept., 1932 


bags which had been soaked in kerosene. The kerosene had seeped through the 
floor and had soaked into bales of burlap directly under this in the basement, The 
principal fire was in the stair well and started on the second floor. This fire was 
entirely separate from the one just described. It was some thirty feet away, and 
the door leading from the first floor to the stair well had been closed. There was 
no burning between. The type and depth of the burning of wood in the stair well 
indicated that it was a “flash” fire or gas fire such as would result from the burn- 
ing of the volatile gas kerosene gives off. The stair well showed little or no evi- 
dence of burning between the first and second floors. On the second floor just out- 
side the stair well, near the open door leading to it, was a shallow pan of kero- 
sene with cut pieces of burlap soaked in it. Another pan of kerosene was found 
on the same floor about sixteen feet away. There was another fire on the second 
floor in some bales of burlap across the room from the stair well fire. Its origin 
was unexplained, and there was no burning between the fires. On the third floor 
apparently another fire had been started near the stair well. There was a drum of 
kerosene in which a hole had been punctured near the bottom standing by the 
door to the stair well. Some oil seeped out, but, as the cap had not been removed 
from the top, it did not flow freely and became “air bound.” On this same floor 
there was another drum of kerosene on its side, with several holes punctured 
about three inches from the floor. The kerosene had saturated the floor nearby 
for a distance of four or five feet. The fire did not reach this location. The fire 
in the stair well burned up into the fourth floor, where it mushroomed to the 
ceiling and burned through to the roof. Significantly, the pans filled with kerosene 
and rags did not belong where they were found, but belonged under certain ma- 
chinery, and the drums of kerosene had been dragged up from the basement. 
That the incendiarist was an amateur was shown by his leaving the caps on the 
drums and by his failing to open the windows and thus feed the fire with the 
necessary oxygen. 

What might be deemed a further suspicious circumstance is the total amount 
of insurance carried upon the stock of merchandise. I find that the value of the 
stock at the time of the fire was approximately $88,000; yet, according to plain- 
tiff’s own theory of the insurance involved in this suit, he carried insurance on 
the stock amounting to $185,000. I am unable to say from the record in this case 
that the insurance on equipment and use and occupancy was excessive as was 
argued. 

It is not an issue in the case, nor is it claimed by defendants that plaintiff set 
the fire or had guilty knowledge of the incendiarism. The evidence was introduced 
to establish that plaintiff knew that the fire was of incendiary origin when he 
swore to the proofs of loss. The policy required the assured to state in the proof 
of loss his knowledge and belief as to the origin of the fire. Plaintiff stated there- 
in that the origin of the fire was unknown to him. Since the evidence of incen- 
diarism was equally well known to both plaintiff and defendants, and _ plaintiff 
knew that, there was no deception accomplished and perhaps none intended. I do 
not believe that this defense would alone justify a denial of recovery to plaintiff. 

[2] I have gone into this evidence thus in detail because the suspicious Cif- 
cumstances surrounding the fire may be considered in connection with the defense 
of fraud and false swearing as to values where the estimate of value in the claim 
of loss is grossly excessive. Orenstein v. Star Insurance Company, 10 F.(2d) 754, 
It (CAR). ~ 

The principal defense relied upon by all of the defendants is that plaintiff 
was guilty of fraud and false swearing in making his claim as to the extent of 
his loss. The statutory standard form of fire insurance policy in California pro- 
vides that “this entire policy shall be void—(b) in case of any fraud or false 
swearing by the insured touching any matter relating to this insurance or the sub- 
ject thereof, whether before or after the loss.” It is set up in separate defenses that 
there was fraud and false swearing, first, in making proof of loss in the sum ot 
$73,601.96; second, in claiming loss in the sum of $76,498.62 in the original, a 
plaint in this action; and, third, in claiming loss in the sum of $106,922.83 in the 
amended complaint. Finally it is claimed in the argument that plaintiff's right to . 
cover is further barred by his false swearing during the trial of this case. The 
claims pleaded in the three defenses are all under oath and will be discussed to- 
gether. 
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[3-5] It is true, as contended by counsel for plaintiff, that an overvaluation 
resulting from a mere mistake or error of judgment will not defeat recovery. 
Atlas Assurance Co. v. Hurst (C. C. A.) 11 F.(2d) 250; Orenstein v. Star In- 
surance Co., supra. The evidence in this case shows that the overvaluation result- 
ed from no such inadvertence but from an intentionally fraudulent attempt to get 
an excessive award from the insurance companies. The values in the original proof 
of loss were padded; they were padded in the several pleadings filed in this case 
and in the attempted proof at the trial. When such an’ overvaluation is incorpor- 
ated in a proof of loss or other sworn statement designed to induce its payment, 
it will defeat recovery on the policy of insurance. Claflin v. Commonwealth Ins. 
Co. 110 U. S. 81, 3 S. Ct. 507, 28 L. Ed. 76; Columbian Ins. Company v. Modern 
Laundry, Inc. (C. C. A. 8) 277 F. 355, 360, 20 A. L. R. 1159; Atlas Assurance 
Co., Ltd., v. Hurst (C. C. A. 8) 11 F.(2d) 250; 20 A. L. R. 1168, Note; Follett v. 
Standard Fire Ins. Co., 77 N. H. 457, 92 A. 956; Liberty Tea Co. v. La Salle Fire 
Ins. Co. (Wis.) 238 N. W. 399. There is some conflict in the authorities as to 
whether false swearing at the trial is ground for avoiding the policy. The cases 
cited support the view that it does. The false swearing in the proof of loss is, 
however, sufficient in itself to defeat recovery, and the fraud in connection with 
the other claims of loss and the testimony of the plaintiff at the trial are merely 
cumulative in their effect. In considering this defense, it must be remembered 
that this is a suit in equity with its historic requirement that he who seeks equit- 
able relief must come into court with clean hands. 

[6] Plaintiff attempts to avoid responsibility for any overvaluation on the 
ground that proofs of loss and the foundations for the claims sued for in this 
action were prepared by his bookkeeper and accountants hired by him, and that he 
merely signed what was presented to him. I believe the evidence shows that such 
was not the fact—that plaintiff knew what was in his factory and that his claim 
of loss was overvalued. In any event, under the circumstances of this case, the 
knowledge of his agents would be imputed to him. 27 Corpus Juris, p. 56; Ameri- 
can Eagle Fire Ins. Co. v. Vaughan (C. C. A. 4) 35 F.(2d) 147; Mick v. Cor- 
poration of Royal Exchange Assurance, 87 N. J. Law, 607, 91 A. 102, 52 L. R. A. 
(N. S.) 1074, Saidel v. Union Assurance Soc., 84 N. H. 232, 149 A. 78. 

[7] With reference to fraudulent intent, the rule is well stated in Columbian 
Ins. Co. v. Modern Laundry, Inc., supra: “Where the insured knowingly and will- 
fully makes a false statement of or regarding a material fact in its proof of loss, 
or in its testimony regarding the value of the property insured, or the loss or 
damage thereto by fire, the intention to deceive the insurer is necessarily implied 
as the natural consequence of such act.” See further authorities cited in this 
case, 

The heart of the plaintiff's contention is that large quantities of goods were 
burned out of sight. The evidence as to the quantity and grades of merchandise 
remaining after the fire is complete. The valuation of these materials and deter- 
mination of the extent of the damage to them are not difficult problems. The 
amount of damage as evidenced by these materials is so far below even the lowest 
claim of loss that, unless large quantities were burned out of sight, plaintiff’s 
claims are so excessive as to be false and fraudulent. 

[8] By stock burned out of sight I mean merchandise which has been burned 
‘oan ash or into such small particles that it might be washed away by streams of 
water or swept into the debris. Merchandise is not burned out.of sight when it 
may be identified as to quality and approximate previous quantity. 

‘ Plaintiff contends that burlap burns rapidly, and even advanced the theory 
nat it was subject to spontaneous combustion. Disinterested witnesses, including 
te fire department officials and men in the burlap business who were familiar 
with fires in burlap, stated that burlap burns readily only if exposed to an in- 
tense heat and if not piled or baled. An experiment made in court by igniting a 
small quantity of burlap demonstrated that it flashed up quickly for a few sec- 
onds, but immediately died out. It is very difficult to burn burlap when piled or 
a If baled, it is practically impossible to burn it out of sight. One witness 
, i long experience in the burlap business testified that he had seen baled bur- 
“P come out of the hold of a ship where there had been fire for considerable 
‘me, and estimated that it would take a week for a bale of burlap to burn. In 
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a recent fire in another bag factory, the building was practically burned down, 
yet bales of burlap which had fallen through the floors could still be identified, 
A class C building, such as the one housing plaintiff’s factory, would be consumed 
before the baled burlap. 

No great damage was done to the building or to the machinery. The principal 
burning was in and around the stair well and in the ceiling of the fourth floor 
and the roof above. There was some burning back of the office on the first floor. 
The pictures taken the Monday after the fire by the police department and un- 
der the supervision of the fire patrol, which are exhibits in the case, are helpful 
in showing the extent of the burning. The walls of the stair well were burned 
through only in a small section near the ceiling of the third floor and near the 
ceiling of the fourth floor. The stairs were in no place burned through and were 
strong enough to be used after the fire. The floors were not burned through ex- 
cept for one place on the first floor. The lint on the joists in some sections of 
the building not far from the fire area had not even been singed, and thread in 
nearby sewing machines was unburned. A window of the second floor was cold 
to the touch of the chief responding to the first alarm. On the fourth floor, where 
the fire was burning most strongly, it was put out in not more than thirty min- 
utes; the fires on the other floors were put out in from five to fifteen minutes. 
It took longest to overhaul the stock (overhauling means opening up stock in 
which there is fire and wetting it thoroughly to prevent re-ignition) on the mez- 
zanine floor where the fire was smudgy, yet that was completed in forty-five min- 
utes. At the end of twenty minutes all but four of the companies were sent away. 
The water tower never went into action. A significant comparison was made with 
two other recent fires in bag factories. One took eighteen hours to overhaul and 
the other took eleven hours to overhaul. 

From the evidence as to the extent of damage to the building, one would in- 
fer that the damage to the stock would not be great. The testimony of the fire 
chiefs was that the fire in the stock was not extensive and that probably none 
was obliterated by the fire. According to them, there was very little ash in the 
burned sections of the building. I believe that some of the stock was burned out 
of sight, but that the amount was small. If it were necessary to determine the 
amount of the out of sight loss, I should find that it was the difference between 
the perpetual inventory kept by plaintiff as of the date of the fire and the mer- 
chandise removed after the fire and counted by Radford, or approximately the 
sum of $2,000. Much of the merchandise in the factory was undamaged by fire, 
water, or smoke. It was covered with tarpaulins by the fire patrol while the fire 
was being put out. Men in the burlap business who carefully inspected the goods 
with the idea of bidding upon it at the auction testified that at least 75 per cent. 
of the stock could be made into new bags and that some use could be made of a 
large part of the damaged material. Some of this was partly burned, some mere- 
ly scorched, and some stained by water or chemicals. 


‘he strongest evidence introduced in behalf of plaintiff’s contention that great 
quantities of stock were obliterated, aside from the testimony of the accountants. 
was the testimony as to the débris. As to the quantity and character of the debris, 
there is serious conflict of testimony. In the light of the evidence which I have 
just discussed, it is incredible that the débris consisted to any large extent of ash 
or stock burned beyond recognition. 


Not only does the proof show negatively that there was no substantial quan- 
tity of merchandise obliterated by the fire, but it shows affirmatively that the 
amounts claimed were fraudulently built up. 


Plaintiff, on the witness stand, devoted most of the first day of the trial to 
establish the accuracy and completeness of his books. Numerous forms were In- 
troduced in evidence which had been devised by him as the careful executive m 
direct supervision of his business to follow the materials from receipt through 
the process of manufacture and sale, so that at any time the contents of the fac- 
tory could be calculated. Subsequently in the course of the trial plaintiff repudi- 
ated the accuracy of these books. 

The books show a total value at both the factory and plaintiff's warehouse of 
$153,056.36. Deducting from this the values at the warehouse established by count 
immediately after the fire, we find that the books show a value at the factory © 
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$89,383. Strikingly similar, is the value shown by the perpetual mventory or 
summary of stock sheets kept by Taylor, plaintiff's accountant. Taylor denied 
ever having had such a document, but admits that he made up a summary afer 
the fire for his own use. Plaintiff admitted that Taylor kept such a perpetual 
inventory. An employee of Ernst & Ernst, Rosslow, admitted that he had seen 
such a paper. Others testified that they had seen such a document. Radford 
also saw it and checked with Taylor the various lots when he was making his 
count. A summary was made of it by Mr. Hart, an accountant who worked on 
the books in connection with the use and occupancy hearing, and it is from his 
work-sheet that we know the total of $88,272.55, only $1,111 less than the book 
yalues. Plaintiff has failed to comply with repeated demands to produce this at 
the trial. Further, there is a journal entry showing products on hand on the date 
of the fire made after the fire which varies from the perpetual inventory by only 
$14.00. Furthermore, the proof of loss, based on Radford’s count made after the 
fire, shows values at the factory after the fire of $86,816. The testimony of Hart 
as to the deductions which should be made from the values fixed by the Hood 
& Strong second report shows that their valuation should be reduced to $91,000, 
another figure significantly near the book value. 


As further evidence that there was little or no merchandise burned out of 
sight, the count of the bags in process of manufacture is important. The records 
of the company show 190,571 bags in process on the night of the fire. Radford’s 
count showed 189,392 identifiable after the fire, a loss of less than 1 per cent. 

Reference has been made to Radford’s count or inventory. He was employed 
by the adjuster for the insurance companies to inventory all of the stock in the 
factory after the fire which could be identified in order that its pre-fire value could 
be fixed. As he worked, he checked with Taylor, and his results were adopted by 
plaintiff in making his proofs of loss. As I shall point out, the pricing and 
grading of this inventory were wrong in certain respects; nevertheless the close 
approximation of this figure to the book values supports the view that the plain- 
tiff knew that there was little or no goods burned out of sight, and that he de- 


liberately suppressed the records showing values before the fire of nearly the 
same amount. 


The fraudulent padding commenced with the pricing and grading of this in- 
ventory. Since plaintiff was claiming, as the measure of his damages on the 
salvaged stock, the difference between the value of this inventory and the pro- 
ceeds of the auction sale, it was to his interest to have the valuation as high as 
possible. Radford was not a burlap man, and had one of plaintiff's employees 
give him the grades of the stock. Taylor, who priced the inventory, admitted 
on cross-examination that he knew that the grades were raised and that there 
was no such quantity of cerain high grades of burlap in the factory at the time, 
and that the mistake in grading added some $6,000 to the values. He said he mere- 
ly priced the grades the inventory called for. Hyland and Taylor were familiar 
with the grades in the factory, for Hyland did the purchasing and Taylor kept 
the books, and the evidence shows that Radford was either deliberately misled as 


to grades or that the mistake was permitted to remain with full knowledge that 
it was there. 


[9] There was a deliberate deception as to price. The inventory was priced 
according to the Bemis so-called large quantity price list. This was actually a 
retail price list for use by the Bemis Company’s salesmen. Plaintiff was not 
entitled to recover the retail price of the damaged stock. He was entitled to 
recover its replacement cost as of the time of the fire which he as a large pur- 
chaser could procure. Not only did plaintiff use the retail price, but he at- 
tempted to suppress quotations as to price from other dealers, and succeeded in 
suppressing them, and withheld information as to his own costs. Furthermore, to 
this retail price was added a half a cent a yard to cover cable tolls, and other 
expenses which might have been properly added to a landed cost but obviously 
hot to a retail price. As a matter of fact, plaintiff first testified that the inven- 
tory had been priced at landed cost, but admitted under cross-examination that 
this Bemis price list was used. Plaintiff's adjuster testified that the matter of 
replacement values was left to plaintiff, who was, according to his own testimony 
and that of others, a shrewed buyer and knew burlap prices thoroughly. He 





606 The Insurance Law Journal, Vol. 79 [Sept., 1932 


nevertheless used a price from two to four cents a yard higher than the prices 
at which he could have replaced his materials. 

In the case of Orenstein vy. Star Ins. Co., supra, it was held that oath as to 
excessive values is not a mere matter of opinion. “It was a sworn estimate of 
value by one having special knowledge of the property made, with the intent that 
the other party, ignorant on the subject, and with unequal means of information 
should rely upon it to his injury.” ; 

Plaintiff's original claim of loss was predicated upon values in the factory 
before the fire of $102,453.23. Deducting from this the valuation of Radford’s 
inventory of $86,807.98, the out of sight loss was claimed to be $15,645.25. The 
damage to the salvaged merchandise was computed by deducting from Radford’s 
inventory the amount of the auction sale proceeds held several months later, and 
the amount of that loss was claimed to be $53,586. 

The total valuation was based on the first Hood & Strong report prepared in 
late November, 1929. This report was based on data flagrantly insufficient. Plain- 
tiff failed to give the accountants an inventory and balance sheet prepared by 
Ernst & Ernst as of May 31, 1929, which, according to accounting practice, should 
have been the starting point of the calculations, the perpetual inventory kept by 
Taylor, and certain physical inventories taken shortly before the fire. Instead, he 
furnished them with an inventory of December 31, 1928, -and asked them to build 
up an inventory as of the date of the fire based on the old inventory, purchases 
and sales, and the gross profits for the year 1928. Such values would be entirely 
theoretical, and would be based upon the assumption that profits for one year 
would be repeated the succeeding year. It is in itself significant that Hood & 
Strong were employed for the preparation of this report and the reports on 
which this case went to trial instead of Ernst & Ernst, who were familiar with 
the books and had their work sheets for the May, 1929, inventory. 


What I have said about the impossibility of an out of sight loss in this case 
establishes that the claim of $15,000 worth of goods obliterated as well as the 
subsequent claim of a larger amount were alike fraudulently excessive. 


There was lack of good faith in fixing the proportion of loss on the salvaged 
goods. I have referred to the fact that disinterested witnesses have testified that 
this merchandise was damaged not in excess of 25 per cent. Yet a loss of $53,586 
was claimed on this. It is fortunately not necessary to decide what proportion of 
loss plaintiff would be entitled to upon this merchandise, for the sale of the entire 
stock at auction and the delay in holding the sale was apparently consented to by 
the insurance companies. It is noteworthy, however, that, had plaintiff not gone 
out of business after the fire, he could have used all of the undamaged stock in 
his business and could have recovered no such loss. 


The amended complaint in this action and the additional claims advanced at 
the trial are based upon the second Hood & Strong report and supplements 
thereto. Briefly, this is founded upon the Ernst & Ernst inventory of May Jl, 
1929, and the values as of the date of the fire were built up by adding purchases 
and deducting sales, making various adjustments for overhead, etc. Defendant has 
established that at least $41,361.12 should be deducted from the values claimed 
because of duplications. I shall discuss two of these duplications because they 
illustrate the fraudulent. manipulations of records by plaintiff and also show the 
significance of the employment of a different firm of accountants to build up 
values on the basis of the Ernst & Ernst inventory. A certain numbered stock 
sheet was given Hood & Strong representing a purchase of burlap from H. M. 
Newhall & Co. for $22,737, which arrived on the “Silver Elm” as a purchase sub- 
sequent to the Ernst & Ernst inventory. The stock sheet was originally dated in 
May, 1929; the May was crossed out and June written in above. It was contended 
that this material had not been counted by Rosslow, who prepared the Ernst & 
Ernst inventory, because it was on the dock at the time. The work sheets 0! 
Rosslow show that the full value of this was taken into account and included in 
his total. His work sheet gives the very number of the stock sheet, mentions that 
it is a Newhall contract, and that it is recorded but not inventoried. The other 
duplication which I shall discuss is of a purchase of fifty bales of burlap. This 
is shown by a stock sheet apparently dated June 20, 1929. However, it 15 also 
numbered, and the numbers on either side show merchandise received in April. 
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There is an erasure under the month, and on inspection it shows that April has 
been erased and June typed over it. The explanation offered that both these lots 
of burlap were being held for Newhall Company is unsupported by the Newhall 
records, and is entirely unconvincing. 

The claim of approximately $46,000 in merchandise values burned out of 
sight is largely accounted for by demonsirated duplications amounting to more 
than $41,000. Hart, the accountant testifying to the duplications, further testified 
that the books of plaintiff were in such a condition that it was impossible to 
make an accurate audit of them, thus explaining why the difference was not com- 
pletely accounted for and why defendants could not offer proof of what the values 
in the factory at the time of the fire were. 

If the quantity of merchandise claimed to have been obliterated had been in 
the factory at the time of the fire, the building housing the factory would have 
been taxed with a load beyond its capacity. This was demonstrated by models of 
the factory and of baled burlap, etc., which were inizcduced in evidence by de- 
fendants. 

In connection with the contents of the building before the fire, mention must 
be made of plaintiff’s testimony at the use and occupancy (referred to as the 
U. & O.) hearing as to the contents of the second floor. Counsel for plaintiff has 
vigorously argued that this testimony should be stricken from the record because 
it is claimed to be cross-examination and impeachment on a collateral matter. 
Early in his cross-examination, plaintiff stated in effect that he did not know 
what was on the second floor immediately before the fire. To contradict this tes- 
timony, plaintiff was confronted with his testimony at the U. & O. hearing, which 
was an arbitration proceeding involving other policies on which there had been a 
loss due to the same fire. He had there testified with some particularity that prior 
to the fire the second floor was filled with merchandise and in general described 
the quantity and type. In the course of his cross-examination he in effect adopted 
the testimony given at that hearing. 

[10-15] It is true, and perhaps significant, that plaintiff did not testify on his 
direct examination to this detail of his case. He did, however, testify as to the 
contents of this floor after the fire and as to his personal management of the 
business. His knowledge as to details of the business was in general within the 
scope of his direct examination. While cross-examination should be confined to the 
subjects covered by the direct examination, it need not be limited to the details 
testified to, but may cover the full scope of the subject-matter inquired into. 
Commercial State Bank v. Moore (C. C. A. 8) 227 F. 19. Furthermore, the cross- 
examination of a party is allowed more latitude than that of other witnesses, 
and it is within the court’s discretion to permit cross-examination as to matters 
not covered in the direct examination. Byrne Federal Evidence, p. 596; Rea v. 
Missouri, 17 Wall. 532, 21 L. Ed. 707. As to impeachment, a witness may be 
impeached upon collateral matters which are relevant to the issue to be tried. A 
matter is relevant to the issues if it tends to illustrate or throw light on the 
transaction in controversy. Moody v. Pierano, 4 Cal. App. 411, 88 P. 380; Com- 
mercial State Bank v. Moore, supra; Byrne Federal Evidence, p. 597. Certainly 
the contents of the floors of the factory and plaintiff’s knowledge of them are 
relevant to the issues in this case. The evidence is therefore properly admissible 
to impeach plaintiff. It is further admissible generally as proof of another fraud 
or fraudulent representation of the same character committed at or near the same 
time to show intent or knowledge. 12 Cal. Juris. p. 831: Wellnitz v. Sacramento 
Suburban Fruit Lands Co., 97 Cal. App. 51, 274 P. 1016, 276 P. 154; Liberty Bank 
v. Nonnenmann, 96 Cal. App. 478, 274 P. 568; 27 Corpus Juris, p. 60; Sacramento 
Suburban Fruit Lands Co. v. Elm, 29 F.(2d) 233 (C. G. A. 9). Without going 
mto the nature of use and occupancy insurance, it is evident that his loss on that 
account would be enhanced if his stock on hand were claimed to be greater than 
it actually was. His padding of values at that hearing and his conduct with refer- 
ence to the claims of loss involved in this case warrant the inference that the 
on are part of a general scheme or purpose to defraud. 27 Corpus Juris, p. 


The quantities of merchandise which plaintiff testified were on the second 
or of the factory at the U. & O. hearing were greatly exaggerated. Defendants 
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have prepared an exhibit to demonstrate the physical impossibility of the truth 
of this testimony. It would fill the floor with stock to the height of the ceiling 
and above, leaving no room for aisles and the machinery on the floor and for the 
employees to move about at their work. This is not such an overvaluation as might 
result from an honest mistake. Plaintiff, as an expert in the burlap business, knew 
the space which quantities of burlap occupy, and also knew the capacity of his 
own factory. Counsel for plaintiff argues that the U. & O. testimony is not 4 
definite statement, but is merely an approximation of the quantities. Unless one 
is testifying from a computation, alf estimates of quantity are but approximations, 
but the one in question is so far removed from the possible contents that it is 
incredible that a man in plaintiff’s position should have offered it in good faith. 

The impeachment of plaintiff on this point may well be considered in connec- 
tion with his impeachment as to price which I shall discuss in connection with the 
Newhall fictitious contracts. 

[16] The policies in question provide that, if the company and the insured 
fail to agree as to the amount of the loss, the company may demand an appraise- 
ment. Each party shall name a competent and disinterested appraiser, and they 
shall in turn select an umpire. If the appraisement is not completed within ninety 
days after receipt of proof of loss, the assured may then commence an action 
upon the policy. The companies which had written the five primary policies ag- 
gregating $50,000 loss, set up as a special defense that the appraisers named did 
not agree upon the selection of an umpire, and that “the appraisement was not had 
due to the acts of the plaintiff and the appraiser appointed by him and this action 
was commenced before compliance by the plaintiff with the provisions of each of 
said policies of insurance regarding the appraisement of the loss.” 


Compliance with the arbitration clause in these policies is a condition pre- 
cedent to a suit upon the policy. Old Saucelito Land & Dry Dock Co. vy. Commer- 
cial Union Assur. Co., 66 Cal. 253, 5 P. 232; Carroll v. Girard Fire Ins. Co., 72 
Cal. 297, 13 P. 863. 


[17] It is contended that the failure to agree upon the appointment of an 
umpire and to reach an appraisement is due to the fact that Colbert, who was 
appointed by plaintiff as his appraiser, was not disinterested. I would not regard 
it seriously if plaintiff had appointed a man whose interests were openly identified 
with his, but who would make a bona fide attempt to reach a fair appra‘sement. 
The vice in appointing Colbert Jay in the fact that his connection with plaintiff 
was secret and tainted with fraud. He was a trusted employee of a large import- 
ing firm, with an excellent standing in the community; ostensibly he was a proper 
person for plaintiff to appoint. Plaintiff was a large customer of Colbert’s em- 
ployers, and his business interests were adverse to theirs, but plaintiff nevertheless 
had Colbert in his pay. Plaintiff's pay roll for September, 1929, the month before 
the fire, shows payment of $250 to Colbert. A journal entry of July, 1929, per- 
sonally approved by the signature of plaintiff, shows commissions due Colbert on 
purchases by contracts with H. M. Newhall & Co., his employers, of three-fourths 
of a cent a yard, amounting to $437.50, paid partly by discharging a loan to Col- 
bert and partly by plaintiff’s voucher. Those entries have not been satisfactorily 
explained by plaintiff, and his own records, therefore, show that the man he ap- 
pointed as an appraiser was in fact a bribed employee of a firm with which he 
had extensive dealings. There is evidence tending to show that Colbert on at least 
one occasion permitted plaintiff to pay less for goods than the price called for by 
his contract for their purchase with the Newhall Company, and thus deprived his 
employers of the benefit of a favorable contract. 


Not only was Colbert induced by plaintiff to betray the interests of his em 
ployer, but the evidence also shows that plaintiff used Colbert as a tool in his 
attempt to get an excessive award for his loss at the U. & O. hearing. This was 
attempted by the use of the so-called fictitious Newhall contracts which bore dates 
previous to the fire and called for delivery after the fire. A month or two alter 
the fire Colbert furnished plaintiff, at the latter’s request, with contract blanks o! 
the Newhall Company, and plaintiff filled them out as to quantities, description, and 
prices; Colbert stamping or signing the contrcts and checking the prices to ascer 
tain that they were approximately correct. These contracts called for the delivery 
of some 2,400,000 yards of material at a cost of $185,325. The significance ot these 
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contracts was shown by one of plaintiff's own witnesses. In order to enhance 
plaintiff's loss from being deprived of the use of the building, it was necessary to 
show that plaintiff had contracts for the delivery of quantities of raw material. 
These contracts were added to the bona fide ones for that purpose. 

There is much mystery in connection with these contracts. Plaintiff contends 
that they were actual contracts; Colbert testified that they were made up to be 
canceled and were canceled... They were used at the U. & O. hearing, but, in the 
face of persistent demand, were not produced by plaintiff at this trial. These pur- 
ported contracts bore serial numbers which were supposed to be their Newhall 
Company numbers. Newhall contracts were listed in a register of contracts kept 
by that firm, and each bore a serial number. The records of Newhall Company 
were produced in court, and it was shown that not one of the numbers given was 
the number of a contract with plaintiff. Whatever may have happened to these 
contracts, the records of Newhall Company show that they were unquestionably 


fictitious. In the face of the evidence, plaintiff's contention that these contracts 
were valid is incredible. 


Colbert testified that within two or three weeks prior to December 2, 1931 (the 
date when he was testifying), and after the commencement of this trial, plaintiff 
approached him, saying that the prices on these contracts were too low and asked 
him to negotiate new contracts to be substituted for them. Colbert supplied him 
with new blanks, the contracts were made up, were signed and canceled in Col- 
bert’s presence, and taken away by plaintifi. I believe Colbert’s testimony as to 
this transaction. It is significant and it is in line with plaintiff’s other conduct, 
but I do not understand nor has it been shown what plaintiff expected to do with 
these contracts. It might be thought that plaintiff wanted them to produce at the 
trial in response to the repeated demands for them. Since defendants already knew 
what prices the contracts called for, it is, as pointed out by counsel for plaintiff, 
incredible that he should want different ones for that purpose. 


The incident of the fictitious contracts, in line with many others discussed in 
the course of this opinion, certainly shows bad faith on the part of plaintiff, and 
the evidence suggests that plaintiff is responsible for the failure to settle the loss 
by arbitration. 

[18-21] The admission of the evidence as to these fictitious contracts has been 
objected to by plaintiff. This evidence is properly admissible upon three grounds: 
First, it is admissible to characterize the relationship between plaintiff and the 
appraiser appointed by him and show that the appraiser was not only a disinter- 
ested one, but that he was fully co-operating with plaintiff in his fraudulent 
scheme. If plaintiff did not want a settlement of the loss by arbitration, his ap- 
praiser could be counted upon to block it. Second, it is admissible as evidence of 
a substantially contemporaneous fraudulent act of plaintiff for the same reason 
and upon the same authority that plaintiff’s testimony at the U. & O. hearing was 
admissible. In a case involving fraud, the court has a wide latitude in admitting 
evidence of every circumstance relative to the condition and relation of the parties 
and subject-matter and every act and declaration of the party charged with fraud. 
27 Corpus Juris, p. 51. Third, like the testimony at the U. & O. hearing, it is 
also admissible to impeach plaintiff. Plaintiff testified to the price of burlap on 
his direct examination, and gave prices materially higher than those called for by 
the contracts. Defendants had in their possession a copy of a summary of those 
contracts which had been prepared by plaintiff's accountant, Parker, and cross- 
examined plaintiff with reference to them. It was at this time that defendants first 
demanded the production of these contracts, but they were never produced. The 
summary was introduced to give the substance of the contracts, and was used to 
impeach plaintiff as to burlap prices. These contracts called for deliveries during 
October and November, and, had they not been canceled and were actual contracts, 
would have enabled plaintiff to replace all of the materials of that type which he 
claimed had been destroyed with the burlap covered by these contracts. Further- 
more, the prices varied but slightly from the prices given by the experts called 
by defendant and’ corroborated their figures. The evidence is relevant to the ques- 


tion of price, and it was proper to use them to impeach plaintiff’s testimony on that 
point. 


The whole course of Colbert’s dealing with the appraiser appointed by the 
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insurance companies was designed to defeat an appraisement of the loss according 
to the terms of the policy. The correspondence between them showed a great 
number of names proposed. as umpire. The insurance companies contend that the 
names suggested by Colbert were of men under obligations to plaintiff. Finally, a 
man was agreed upon by the appraisers who is an expert in the burlap business 
and who is conceded to be a man of unquestioned fairness and integrity. That the 
agreement was only ostensible was shown by this gentleman’s testimony explain- 
ing his refusal to serve. He said that Colbert approached him, and, when Colbert 
discovered that he believed that a substantial out of sight loss was impossible, he 
(Colbert) suggested that he decline to serve as umpire. 

In this connection it is appropriate to say that I believe that a loss of this 
type should be settled by arbitration. Both parties would have the benefit of the 
determintaion of the extent of the loss by experts in the business. Due to the 
conduct of plaintiff and his appraiser, this was not done, and this suit was in- 
stituted. The trial of the case consumed the best part of three months, and has 
been a great expense to both plaintiff and the defendant insurance companies. The 
careful and able work of counsel for both sides in the trial and argument of the 
case has been of great assistance to the court, and acknowledgement of it is ap- 
preciatively given. 

22, 23] Turning again to the question of fraud, since fraud is never presumed, 
and since a forfeiture should not be decreed unless the evidence clearly warrants 
it, I have discussed with some detail the evidence which I believe supports my 
finding that plaintiff was guilty of wilful and intentional fraud and false swearing 
in connection with his proofs of loss, and the pleadings and testimony in this case, 
and that his conduct has barred his right of recovery herein, I have not, however, 
discussed all of the evidence which supports my decision, but have selected that 
which best illustrates, in my view, the attitude and conduct of the plaintiff. Be- 
cause of the serious reflection of this decision upon plaintiff, I have reached it 
reluctantly, but feel that it is necessitated by the evidence introduced in the case. 

Other issues have been argued by counsel, and the evidence relating thereto 
has been extensive. The evidence on the phases which I have discussed, being 
clear and convincing, bars plaintiff’s right to recover, and makes it unnecessary 
to discuss or find upon the other issues. In view of the discussion of the facts and 
the law in this opinion, I adopt it as my findings of fact and conclusions of law, 
and the motions of the respective parties for special findings are denied and ex- 
ceptions noted. Parker v. St. Sure, 53 F.(2d) 706 (C. C. A. 2). 

Let decree be entered for defendants, with costs. 


NATIONAL FIRE INS. CO. OF HARTFORD, CONN., v. KINNEY et al 
8 Div. 299, 
Supreme Court of Alabama. April 14, 1932. 
141 Southern Reporter 350. 
1. INSURANCE. 


Insurable interest of contractor insured by “builder’s risk” policy, held not 
reduced by owner’s payments prior to fire; such amounts being mere advances on 
sum not due before completion of house. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

2. INSURANCE. 

Complaint by assignee of builder’s risk policy held sufficiently to allege assign- 
ment (Code 1923, § 9531, form 13). 

Complaint alleged that after destruction of building contractor “trans- 
ferred and assigned and conveyed to plaintiffs the insurance policy 
together with all his right and interest thereunder, and the right to main- 
tain suit thereon, for the recovery of the amount due on policy, and 
plaintiffs allege that they bring this suit as the owners of the policy and 
the rights thereunder by virtue of the assignment.” 

(For other cases, see Insurance, Dec. Dig. § 637.) 

3. INSURANCE. 


Where contractor was bound to furnish all material and complete house 
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according to plans, he had insurable interest sufficient to support builder’s risk 
policy. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 
4. INSURANCE. _ Be! ; 

Upon destruction of building, contractor had power to assign builder’s risk 
policy to get money with which to rebuild. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

3. INSURANCE. . 

Owner, who advances moneys to contractor to enable him to build house, and 
contractor each have insurable interest during contruction. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

6. INSURANCE. ; 

That owner was paid or lent money by her insurer is immaterial, as regards 
liability of contractor’s insurer to owner as assignee of contractor’s builder’s risk 
policy. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

ll. INSURANCE. : : aids 

Evidence held to require affirmative charge for plaintiffs as assignees of 
builder’s risk policy in action against insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

12. INSURANCE. 


Where in action on builder’s risk policy insured filed general replication to 
insurer's plea of no proof of loss, burden was on insurer to establish plea. 


(For other cases, see Insurance, Dec. Dig. § 646[9].) 


Appeal from Circuit Court, Colbert County, J. Fred Johnston, Jr., Judge. 
Action on a policy of fire insurance by Agnes Kinney and Josephine Kinney 
against the National Fire Insurance Company of Hartford, Conn. From a judg- 
ment for plaintiffs, defendant appeals. 
Affirmed. 


_ Kirk & Rather, of Tuscumbia, and Smith, Hammond, Smith & Bloodworth, 
of Atlanta, Ga., for appellant. 


_ A. H. Carmichael, of Tuscumbia,.and Coleman, Spain, Stewart & Davies, of 
Birmingham, for appellees. 
Knicut, J. 


Suit by appellees on a policy of insurance issued by appellant to W. D. 
Richardson, a building contractor, who had prior thereto entered into a contract 
with Misses Agnes and Josephine Kinney to construct for them a residence on 
their lot in Sheffield, Ala. 

Before the house was completed it was destroyed by fire, which occurred on 
the night of November 29th, or during the early morning hours of November 30, 
1926. The policy insured Richardson for the term of thirty days from October 
30 to November 30, 1926, at noon, against loss or damage by fire to the amount of 
$2,000. The policy is what is known and called a “builder’s risk” policy, on a 
one-story frame building then in course of construction, and it recited that “when 
completed to be occupied for dwelling purposes only—provided the consent of 
the company is endorsed thereon.” 

The contract which Richardson had with the Misses Kinney, outlining the 
plans and specifications as to work to be done and material to be used in the 
construction, is in the following words: “I, D. W. Richardson, agree to furnish 
all material to build described home according to attached plans. This work 
complete in all respects will cost the sum of ($2,835.00) Two Thousand Eight 
Hundred Thirty-five dollars. Respectfully submitted, by D. W. Richardson. 
Accepted, Agnes Kinney, Josie Kinney, Date October 12, 1926.” 

During the progress of the work, the Misses Kinney paid or advanced the 
contractor all of the contract price, except $64. 

[1] The appellant insists that the amounts received from the appellees during 
te course of the construction were payments while the appellees insist they were 
advances made by them to the contractor to enable him to complete the job, and 
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that they owed the contractor nothing until the house should be completed and 
ready for delivery, under the terms of their contract. To quote the appellant; 
“The proper interpretation of the contract is that it was merely an agreement 
by which Richardson was to get together the material necessary to build and that 
he himself using the material, would construct the house. The payments made 
by Misses Kinney from time to time went to reimburse Richardson for labor 
he had performed, and to furnish funds which, through him, would pay for the 
material. The real situation between the owner and the contractor was that the 
contractor was simply acting as agent for the owner in constructing a building 
which the owner from time to time would pay for, including the material as well 
as the labor.” We do not think the contract, as for any language employed 
therein, will justify the construction appellant seeks to place upon it. We think 
the contract will bear no other construction than that the parties to it contemplated 
a “lock and key” job, and that the Misses Kinney would owe the contractor nothing 
unless and until the house was completed according to the plans and specifications 

[2] The complaint is in Code form for suit on a policy of fire insurance, with 
added averment showing a transfer and assignment of the policy to the plaintiffs. 
The point is made by the appellant that the complaint does not sufficiently show 
that the plaintiffs are the real or beneficial owners of the policy. This complaint 
avers: “That after the damage to said building as aforesaid, the said D. W. 
Richardson transferred and assigned and conveyed unto plaintiffs the said insurance 
policy, together with all his right and interest thereunder, and the right to 
maintain suit thereon, for the recovery of the amount due on said policy, and 
plaintiffs allege that they bring this suit as the owners of said policy and the 
rights thereunder by virtue of said assignment.” 

We know of no rule of pleading which requires that the transferee or 
assignee, in such a case, should be more specific in averring the transfer. The 
complaint meets all requirements of good pleading, under our statute, and is not 
subject to the demurrer assigned thereto. Code, § 9531, form 13; Union Ins. 
Soc. of Canton, Ltd. v. Sudduth et al., 212 Ala. 649, 103 So. 845; Am. Equitable 
Assurance Co. v. Powderly Coal & Lbr. Co., 221 Ala. 282, 128 So. 225; Com- 
mercial Fire Ins. Co. v. Capital City Ins. Co., 81 Ala. 320, 8 So. 222, 60 Am. 
Rep. 162. It follows, therefore, the trial court committed no reversible error in 
overruling defendant’s demurrer to the complaint. 

With its demurrer overruled, the defendant filed among other pleas (which 
were in bar) a plea lettered A, and which, in our opinion, was and is a plea 
in abatement. Plea A set up a matter in abatement, but not in bar of the action. 
The plea was filed, the record discloses, on October 6, 1930. Immediately following 
this plea in the record, there appear twelve special pleas in bar. If these pleas 
were in fact filed after plea A, the filing of the pleas in bar thereafter would 
constitute a waiver on the part of defendant of the matters set up in plea A. Ii, 
however, the pleas in bar were first filed, defendant could not thereafter file 
plea A, which was, as above pointed out, a plea in abatement. Westchester Fire 
Ins. Co. of N. Y. v. Green, 223 Ala. 121, 134 So. 881; Home Ins. Co. v. Murphy, 
223 Ala. 566, 137 So. 393; Liverpool & London & Globe Ins. Co., Ltd. v. McCree, 
210 Ala. 559, 98 So. 880. 


We hold that plea A, testing it by “its substantive allegations and its prayer,” 
is a plea in abatement, and that plaintiffs under the circumstances might have 
moved to strike it, or have treated its as a nullity. Westchester Fire Ins. Co. 
of N. Y. v. Green, supra; Hart v. Turk, 15 Ala. 675; Brown v. Powell, 45 Ala. 
149: Strouse v. Leipf, 101 Ala. 433, 14 So. 667, 23 L. R. A. 622, 46 Am. St. Rep. 
122; Ex parte Dunlap, 209 Ala. 453, 96 So. 441; 1 Corpus Juris 268. However, 
plaintiffs did not pursue either of these courses, but filed replications thereto. 
The plaintiffs also filed a number of replications to each of defendant’s pleas, 
separately and severally, and to plea A plaintiffs filed replications letters A, B, 
C, D, and E. To each of the replications the defendant demurred, assigning 
numerous grounds of demurrer. 

After the contractor, Richardson, had made his contract with the appellees to 
construct the house, and while he was engaged in its construction, he had an i- 
surable interest in the building. To protect this interest he sought and secured the 
policy of insurance sued on from the defendant. After the Misses Kinney had 





Fire] National Fire Ins. Co. of Hartford, Conn. v. Kinney et al. 613 


paid or made advances to the contractor, they also had a separate and distinct 
insurable interest in the building. The contract of insurance of the defendant 
was wholly with and for the protection of Richardson, the contractor, and it was 
paid’ for this indemnity. The Birmingham Fire Insurance Company was applied 
to by the appellees for a policy of insurance on the building, payable to them, and, 
while the policy was dated November 24, 1926, the plaintiff’s contention was that 
by their agreement with the Birmingham Fire Insurance Company, their policy 
was not to become effective until the expiration of the builder’s risk policy issued 
to Richardson. 

The facts developed by the pleadings in the case, as well as by the testi- 
mony offered upon the trial, are strikingly similar to the facts in the case of 
Commercial Fire Ins. Co. v. Capital City Ins. Co., 81 Ala. 320, 8 So. 222, 224, 60 
Am. Rep. 162. In that case, Holt, a builder and contractor, had entered into an 
agreement with a Mrs. Barrett for the building of a house for the latter. The 
contractor was obligated by his contract to furnish the materials and build the 
house for a certain sum of money, with payments to be made in installments as 
the work progressed. Holt secured from the Commercial Fire Insurance Com- 
pany a builder’s risk policy to protect him against fire. After Mrs. Barrett had 
made payments to Holt on the building, she took out a policy with the Capital 
City Insurance Company, insuring the house to her against fire in the amount 
of $2,000. While both policies were in force, a fire destroyed the house while it 
was still in the possession of the contractor, and before its completion. Holt 
transferred his policy to Mrs. Barrett, after the fire, and Mrs. Barrett there- 
upon transferred it to the Capital City Insurance Company. Thereafter the Cap- 
ital City Insurance Company, as transferee, sued the Commercial Fire Insur- 
ance Company on the policy issued by it to Holt. There was judgment for the 
plaintiff in the court below, and on appeal to this court from that judgment, 
Chief Justice Stone, in speaking for the court, said: “The real question in this 
case is whether Holt, at the time of the fire, had an insurable interest in the 
building. That depends on another inquiry—was he bound under his contract 
to rebuild the house in the event of its destruction before completion and de- 
livery, or, failing to do so, was he bound to refund to Mrs. Barrett the money 
she had paid him? In discussing this question, we may treat the Capital City 
Insurance Company and Mrs. Barrett as one, and the Commercial Fire Insur- 
ance Company and Holt as one. Or, we may ignore both policies of insurance, 
and treat the contention as a suit by Mrs. Barrett against Holt, to recover dam- 
ages for not building and completing the house according to the plans and speci- 
fications. If she could recover in such suit, then Holt’s liability to her consti- 
tuted an insurable interest in him, and the present action is maintainable.” 

It will be noted that in the above case the court recognized that there was 

acontrariety of holding on the subject; some courts holding that where there 
was a contract, wherein the contractor agreed to build a ship and furnish. the 
material, but to be paid in installments as the work progressed, the ship became 
the property of the employer pro tanto. 
In disposing of the question after reviewing the authorities, Chief Justice 
Stone uses this language: “It will be seen by comparing the authorities cited 
above that the American rule differs from the English. We think those on this 
side of the Atlantic rest on a much sounder basis, and we will follow them. The 
house not having been finished nor delivered by Holt to Mrs. Barrett, its des- 
truction was his loss. He, therefore, had an insurable interest.” 

Each of plaintiffs’ replications to defendant’s pleas in bar denied, in terms, 
the allegations of the several pleas, and, in legal effect, averred that the policy 
sued on was issued to Richardson, who was at the time building a house for 
plaintiffs under a contract to complete the house as a finished job for a sum 
certain. The replications further aver that, before the house was completed. it 
was destroyed by fire; and that plaintiffs loaned the said Richardson $1,907.85 to 
tnable him to rebuild and complete the said building according to contract. 
which he did; and that Richardson, as security for said loan, transferred and 
assigned the policy sued on to plaintiffs. 

Replication 3 sets up that the plaintiffs had on the 24th day of October, 
926, contracted with the Birmingham Fire Insurance Company for the issuance 
ot a policy on said house to take effect on completion of the house; that the 
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Birmingham Fire Insurance Company made no settlement with plaintiffs for 
said loss, but loaned the plaintiffs $1,907 to enable plaintiffs to furnish money to 
Richardson in order that he might rebuild and finish the said house according 
to his contract with plaintiffs, which he did; that by way of security to the 
Birmingham Fire Insurance Company, for the money loaned to plaintiffs, they 
executed a mortgage upon the house that was being built and the lot on which 
it was situated, a copy of which mortgage is attached to said replication marked 
Exhibit A; and it is further alleged that, upon the lending of said money by the 
plaintiffs to Richardson, the said Richardson assigned and transferred to plain- 
tiffs the policy of insurance, upon which this suit was brought, to secure plain- 
tiffs for the money so loaned. 

{3, 4] Under the contract between the builder and the Misses Kinney, had 
the builder, after the house was destroyed by fire, failed or refused to rebuild 
the same according to his original undertaking, he would have been liable to 
suit and judgment by the Misses Kinney, in a proper action, to recover the 
amount of money paid or advanced him. This being true, Richardson was bound 
to rebuild the house, or pay back to the plaintiffs the money they had paid 
him, and in these circumstances his insurer was liable to him for his loss under 
its policy. Upon the destruction of the building, the liability of the insurer to 
Richardson became fixed, and he had the right to transfer and assign the policy 
to the Misses Kinney to secure the money with which to comply with his con- 
tract to them. 

The demurrer raises the further point that the money obtained by the 
Misses Kinney from the Birmingham Fire Insurance Company was not in fact 
obtained by way of a loan from the company to the Misses Kinney, but was in 
settlement of their loss under its policy, and that, in paying the same over to 
Richardson, no loan was in fact made him, but it was payment to Richardson 
for rebuilding the house. 


The appellant cites in support of their contention the cases of Lancaster 
Mills v. Merchants’ Cotton-Press Co., 89 Tenn. 1, 14 S. W. 317, 24 Am. St. Rep. 
586; Deming & Co. v. Cotton Press Co., 90 Tenn. 310, 17 S. W. 89, 13 L. R. A. 
518; Roos vy. Philadelphia, W. & B. R. Co., 199 Pa. 378, 49 A. 344. 


[5, 6] We hold that there were two insurable interests; one held and owned 
by the contractor, Richardson, and the other by the Misses Kinney, and that 
the loan to the Misses Kinney, or the payment to them by the Birmingham Fire 
Insurance Company in no way affected the liability of the defendant to the 
contractor under their policy, and which was transferred and assigned by the 
said Richardson to the plaintiffs. Commercial Fire Ins. Co. v. Capital City Ins. 
Co., 81 Ala. 323, 8 So. 222, 60 Am. Rep. 162; Planters’ Ins. Co. v. Thurston, 93 
Ala. 255, 9 So. 268; Am. Equitable Assurance Co. v. Powderly Coal & Lumber 
Co., 221 Ala. 280, 128 So. 225; Carter v. Fire Ins. Co., 12 Iowa, 287. 


Our conclusion is that the replications to the defendant’s plea in bar were 


not subject to the demurrers assigned thereto, and the court properly overruled 
the same. 


[7, 8] It is next insisted that plaintiffs’ replication C to defendant's plea A 
was subject to the demurrer assigned thereto. This replication was in effect 
nothing more or less than a general replication denying the averments of said 
plea A. The demurrer was: “(18) Replication ‘C’ is no proper answer to plea 
‘A,’ and the matters and things set up in said plea are immaterial and irrele- 
vant.” The demurrer, if the replication was subject to some substantial defect, 
does not point out the defect. The replication, being but a denial of the truth of 
plea A, was not subject to the grounds of demurrer assigned. 


It is insisted that the court committed reversible error in overruling de- 
fendant’s objection to the question propounded to the witness Charley Palmer, 
by plaintiff. The question was: “Now the policy was never delivered?” The ob- 
jection assigned to the question was, “that the delivery of the policy does not 
affect its validity.” Quite a different ground is discussed in brief of appellant. 
The witness had just previously testified that he was a clerk in the office of the 
agent Lagomarsino, and had signed the name of the latter to the policy, that he 
worked in Mr. Lagomarsino’s office, and that Mr. Lagomarsino was the agent 
of the Birmingham Fire Insurance Company. The question as to when an insur- 
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ance policy becomes effective, depends, not upon its manual delivery, but rather 
upon the intention of the parties to it. 

[9] The defendant had already introduced in evidence the mortgage and 
note executed by appellees to the Birmingham Fire Insurance Company, and it 
recited that the policy of insurance was not to become effective until the ex- 
piration of the policy written by defendant for Richardson. Having itself made 
this proof, it was competent for plaintiffs to show by the witness Palmer that 
the policy had not been actually delivered to plaintiffs, but that it remained in 
the office of the agent. As for any ground of objection assigned by defendant to 
the question asked the witness Palmer, the court properly allewed the witness 
to answer same. 

[10] Nor are we of the opinion that the court committed reversible error 
in refusing to permit defendant to introduce in evidence the paper, which pur- 
ported to be the daily report (No. 630) of the Birmingham Fire Insurance Com- 
pany, signed by Lagomarsino. Just what this report was in fact, the record does 
not disclose, and we cannot affirm error on the part of the court in declining to 
permit it to be introduced in evidence. 

[11, 12] It is next insisted that the court committed reversible error in giv- 
ing the affirmative charge for plaintiffs at their written request. Under the evi- 
dence in the case, and the rules of law as herein pronounced, the plaintiffs were 
due the general charge. Much is said over the failure of plaintiffs to offer evi- 
dence to show that “proof of loss” was made and given defendant. The defend- 
ant evidently overlooks the fact that it was incumbent upon it to show no proof 
of loss was made, not upon the plaintiffs. By its plea in abatement, defendant in- 
jected this issue into the case. The plaintiffs filed general replication to the plea. 
The burden of proof was thereby cast upon the defendant. It offered no evi- 
dence to support the plea. 

The foregoing conclusions demonstrate that there was no error on the part 
of the court in overruling defendant’s motion for a new trial. 

Finding no error in the record prejudicial to appellant, the judgment of the 
circuit court of Colbert county will be here affirmed. 

Affirmed. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


AMERICAN EQUITABLE ASSUR. CO. v. POWDERLY COAL & LUMBER 
CO. 6 Div. 919. 
Supreme Court of Alabama. April 28, 1932. 
Rehearing Denied June 11, 1932. 
142 Southern Reporter 37. 
1. INSURANCE. 
_ Complaint alleging that, notwithstanding insurer’s agent was informed that 
insured was furnishing labor and material for house being remodeled under con- 
tract with owner’s administratrix, policy was issued designating administratrix 
as owner and insured as mortgagee, held sufficient and to allege insurable interest 
(Code 1923, § 9531, form 13). 
(For other cases, see Insurance, Dec. Dig. § 630.) 
2. INSURANCE. 
Insurance contract is void, in absence of insurable interest. 
(For other cases, see Insurance, Dec. Dig. § 114.) 
4. INSURANCE. 
_ Right of property is not essential ingredient of “insurable interest,” but any 
ae or qualified interest, equitable right, or expectancy of advantage is suf- 
cient. 
i (For other cases, see Insurance, Dec. Dig. § 115[1].) 
3. INSURANCE. 
Widow's dower right held to constitute sufficient insurable interest. 
(For other cases, see Insurance, Dec. Dig. § 115[2].) 
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6. INSURANCE. 

Materialman advancing labor and material for house being remodeled under 
agreement with owner’s widow and administratrix held to have insurable interest. 

(For other casés, see Insurance, Dec. Dig. § 115[2].) 

7. INSURANCE. ; 

Where contract for policy was for protection of materialman’s interest, and 
wholly independent of any one else, materialman could assume policy delivered 
complied with agreement. j 

Materialman could assume that policy delivered was issued to protect 
his interest wholly independent of any one else, and he was not guilty 
of negligence in failing to examine the policy. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

8. INSURANCE. 

Under evidence that insurer’s agent agreed to issue policy to protect material- 
man’s interest, insurance held personal indemnity and to be treated as if made 
payable to materialman. 

The policy was to be treated as 1f made payable to the materialman 
and in due form, notwithstanding the policy was issued designating 
owner’s administratrix as owner of property if fee simple and designating 
materialman as mortgagee, since under evidence insurer was not attempt- 
ing to insure a fee-simple interest in the property, but only the material- 
man’s interest therein. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

9. INSURANCE. 

Provision voiding policy, unless insured was unconditional owner, held to 
mean only that insured’s interest was unconditional and not contingent, where policy 
was issued to protect only materialman’s interest. 

(For other cases, see Insurance, Dec. Dig. § 282{[1].) 

10. INSURANCE. 

Insured’s proof as to statement to agent issuing policy of insured’s interest 
held not to contravene statute prohibiting agreements not plainly expressed in 
policy (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 

11. INSURANCE. 

Law of waiver and estoppel as respects insurers cannot be abolished by con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

12. INSURANCE. ; 

Policy issued to protect only interest of materialman covered reasonable value 
of material and labor expended on job. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

13. INSURANCE. ; 

Provision for apportionment of loss held inapplicable, where insurance agent 
issuing policy informed materialman that fact that owner’s widow and administra- 
trix also carried insurance would not affect materialman’s insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Circuit Court, Jefferson County, Bessemer Division; Gardner 
Goodwyn, Judge. 

Action on a policy of fire insurance by the Powderly Coal & Lumber Com- 
pany against the American Equitable Assurance Company of New York. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

The following is count F of the complaint: sie 

“The plaintiff claims of the defendant the sum of $2,031.00 on a_ policy 
of fire insurance, together with the interest thereon, for that heretofore on to-wit, 
the 25th day of January, 1928, J. C. Hendrix, was duly authorized by the de- 
fendant to solicit and accept applications for fire insurance, and to countersign 
and issue said policies of fire insurance for the defendant, and to collect premiums 
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for same. Plaintiff avers that on said date, a duly authorized agent, servant or 
employee of the plaintiff, to-wit, Ben F. Davis, while acting within the line and 
scope of his authority and employment as such, requested the said J. C. Hendrix, 
while acting within the line and scope of his authority and employment as an 
agent, servant or employee of the defendant, to issue to the plaintiff a policy of 
fire insurance to protect the plaintiff’s interest in the premises known as 2919 
Exeter Avenue, Bessemer, Jefferson County, Alabama, to-wit; the furnishing of 
labor and building materials for the improvement of same, against loss or injury 
by fire, for a term of three years. Plaintiff avers that the defendant in compliance 
with the request of plaintiff's said duly authorized agent, servant or employee 
Ben F. Davis, issued said policy of insurance to the plaintiff by its said duly 
authorized agent, servant or employee, to-wit, J. C. Hendrix, in its present form, 
and that on to-wit, March 13th, 1928, said house was wholly destroyed by fire, of 
which the defendant has had notice. Plaintiff avers that, prior to and contem- 
poraneous with the issuance of said policy of fire insurance by the defendant, 
through its said duly authorized agent, servant or employee, to-wit, J. C. Hendrix, 
while acting within the line and scope of his authority and employment as such, 
plaintiff, through its duly authorized agent, servant or employee, to-wit, Ben F. 
Davis, while acting within the line and scope of his authority and employment as 
such, told the said duly authorized agent, servant or employee of the defendant, 
to-wit, J. C. Hendrix, that the plaintiff was furnishing labor and material for the 
remodeling, repairing or rebuilding of the above described premises, and that the 
contract for the same was by and between Mrs. Mattie Bailey who was the ad- 
ministratrix of the estate of J. A. Bailey, deceased, and one J. C. Swinney, that 
said property was owned by J. A. Bailey, deceased, at the time of his death, and 
that Mrs. Mattie Bailey, who contracted to have the said premsies remodeled, re- 
paired or rebuilt was only the administratrix of said estate. Plaintiff avers that, 
notwithstanding said knowledge by the defendant, through its duly authorized 
agent, servant or employee, to-wit, J. C. Hendrix, said policy was issued by the 
defendant in its present form as attached hereto, and made a part of this count, 
designating Mrs. Mattie Bailey as the owner of said property in fee simple, and 
designating the plaintiff as mortgagee (or trustee) as its interest may appear. 
Plaintiff avers that the premium on said policy of fire insurance, to-wit, $81.00, 
was paid by the plaintiff to the defendant’s said duly authorized agent, servant 
or employee, to-wit; J. C. Hendrix.” 

Coleman, Coleman, Spain & Stewart, of Birmingham, and Huey, Welch & 
Stone, of Bessemer, for appellant. 

O. S. Finch and Jim Gibson, both of Birmingham, for appellee. 

GARDNER, J. 


Upon former consideration of this cause (American Eq. Assr. Co. v. 
Powderly Coal & Lbr. Co., 221 Ala. 280, 128 So. 225), the judgment was reversed 
upon the sole ground of a fatal variance in the pleadings and proof. But, in view 
ot another trial, the court considered it proper to make some general observations. 


confessedly by way of dicta, concerning some of the important features of the 
case. 


{1] Count F, upon which the trial was had, conforms to the views therein 
expressed, and is sufficient. American Assr. Co. v. Powderly Coal & Lbr. Co., 
supra; National Fire Ins. Co. v. Tenn. Land Co. (Ala. Sup.) 139 So. 227; Ameri- 
can Ins. Co. v. Inzer, 216 Ala. 553, 114 So. 187; Modern Woodmen of Am. vy. 
Head, 209 Ala. 420, 96 So. 219. The argument that it fails to sufficiently allege 
an insurable interest in plaintiff overlooks the fact that the averments in sub- 
stance embrace the language of our Code form (section 9531, form 13) which 
has been held as the equivalent, prima facie, of an averment that the assured 
owned an insurable interest in the property. Commercial Fire Ins. Co. v. Capital 
City Ins. Co., 81 Ala. 320, 8 So. 222; Alabama Gold Life Ins. Co. v. Mobile Mut. 
- Co., 81 Ala. 329, 1 So. 561; Caledonia Ins. Co. v. Jones, 214 Ala. 520, 108 So. 


But, in an effort to make suggestions that might be of service upon a retrial 
he cause, the author of the opinion on former appeal (who is also the writer 


of t 
here) fell into 


ae. an error in some general observations as to the insurable interest 
MTS, 


sailey, the widow of deceased, and thereby somewhat misled the learned 
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trial judge as well as counsel for the parties. Doubtless the writer should con- 
fess that such observations, not being necessary to a decision of the cause on 
appeal, were based upon too much surface consideration, and that Dryden’s familiar 
ines: 

“Errors, like straws, upon the surface flow; 

“He who would search for pearls, must dive below,” 
—find some application here, and appear to have been written as if with prophetic 
vision to this erroneous dictum, based as it was upon cursory examination, for 
all of which due apology is tendered. But the writer finds comfort (aside from the 
truism that “to err is human”) from the fact that he rested largely upon the 
dictum in the opinion of Newberry’s Case, 215 Ala. 587, 112 So. 195, relating to 
the matter of estoppel wherein was cited Light v. Countrymen’s Mut. Fire Ins. 
Co., 169 Pa. 310, 32 A. 439, 47 Am. St. Rep. 904, and construed such dictum to 
mean that the estoppel could be rested merely upon some sort of an interest short 
of an insurable interest, sufficient to relieve the contract from a merely gambling 
element. ae 

But in supplemental brief astute counsel differentiates the Light Case, supra 
upon the theory that there the policy was valid when issued, and that at that 
time there existed an insurable interest. The point of differentiation is well taken. 

([2, 3] The further argument that, unless there is an insurable interest, the 
contract is void on account of public policy, and that vitality cannot be injected 
into an illegal transaction by way of estoppel (Ellis v. Batson, 177 Ala. 313, 58 
So. 193; Birmingham Water Works v. Brown, 191 Ala. 457, 67 So. 613, L. R. A. 
1915D, 1086), is also well grounded. The assumption, therefore, in the former 
opinion that an estoppel need not have for its foundation an insurable interest 
was incorrect. 

We are persuaded, however, upon more mature consideration of the question, 
that both the insured and the widow, Mrs. Bailey, at whose instance the property 
was being remodeled, had an insurable interest. 

[4] In the early history of insurance, there was a tendency to require title and 
ownership as a basis of insurable interest, but later decisions have adopted a more 
liberal doctrine, and it is not now essential to an insurable interest that one should 
have a property in the thing insured, or an estate, legal or equitable; the term “in- 
surable interest” being more extensive than property or estate. Any qualified or 
limited interest in the subject of insurance is sufficient,.and an equitable interest 
is sufficient to support an insurable interest. It has likewise been held that any 
reasonable expectation of legitimate profit or advantage to spring from property 
is sufficient to give an insurable interest. 1 Cooley’s Briefs on Ins. pp. 204-217. 
Our cases are in accord with the modern doctrine (Commercial Fire Ins. Co. v. 
Capital City Ins. Co., 81 Ala. 320, 8 So. 222; Planters’ & Merchants’ Ins. Co. v. 
Thurston, 93 Ala. 255, 9 So. 268), supported as it is by the reason of the rule of 
public policy requiring an insurable interest as to eliminate any gambling element. 


The house destroyed was the property of the estate of J. A. Bailey, deceased, 
of which his widow had been appointed administratrix, but no further steps taken 
in the administration than her appointment. It was not the homestead, and was sub- 
ject to the widow’s dower. The argument for appellant that such dower right 
cannot be deemed an insurable interest is based upon those authorities (Francis 
v. Sandlin, 150 Ala. 583, 43 So. 829; Chavers v. Mayo, 202 Ala. 128, 79 So. 594), 
holding to the effect that prior to assignment dower is a mere chose in action, 
and not an interest or estate in reality. But, as previously noted, a right of 
property is not an essential ingredient of an insurable interest, but any limited or 
qualified interest, equitable right or expectancy of advantage will suffice. To state 
it differently, whatever furnishes a reasonable expectation of pecuniary benefit 
from the continued existence of the subject of insurance is a valid insurable in- 
terest. 1 Cooley’s Briefs on Insurance, p. 213. 

In Reeves v. Brooks, 80 Ala. 26, the widow’s dower right is denominated an 
equitable interest, the assignment of which for a valuable. consideration creates 
a substantive right of property, which a court of equity will under proper cit- 
cumstances protect—a principle recognized and reaffirmed in Long v. Long, 195 
Ala. 560, 70 So. 733. See, also, Upshaw v. Upshaw, 180 Ala. 204, 60 So. 804. 

There are several authorities holding such dower right constitutes an insut- 
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able interest. 26 Corpus Juris, 36; 1 Cooley’s Briefs on Insurance, p. 229. We 
think they are in accord with the approved definitions of insurable interest and 
based upon sound reasoning. 

[5] We therefore conclude that the widow’s dower right in the property suf- 
ficed as an insurable interest. The dictum to the contrary in the opinion on former 
appeal is disapproved. The widow, duly appointed administratrix, had for some 
time been in possession of the property and renting out the same. Gerald vy. 
Bunkley, 17 Ala. 170. 

There are authorities to the effect that an administrator, under such circum- 
stances, has an insurable interest. 1 Cooley's Briefs on Insurance, p. 223; 26 
Corpus Juris, 35. It is unnecessary, however, that this question be determined, 
and we leave it to one side and without decision. 

[6] As was said on former appeal, plaintiff’s right bore relation to the con- 
tractor Swinney, and, so far as insurable interest is concerned, may be said to 
stand in his stead. The contract for remodeling the house was what Mrs. Bailey 
called a “lock and key job,” the contractor to receive no compensation until the 
completion and acceptance of the job by her. “It seems to be established that 
contractors, builders, and the like, independently of any statutory lien, have insur- 
able interests in the buildings to whose construction they furnish labor, skill, or 
material, when they are to receive payments in installments or only upon comple- 
tion of the work.” 26 Corpus Juris, 28, citing among a number of authorities of 
other jurisdictions the cases from this court of Planters’ etc., Ins. Co. v. Thurston 
and Commercial Fire Ins. Co. v. Capital City Ins. Co., supra. Plaintiff, therefore, 
had an insurable interest. Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743, 67 N. W. 
774, 58 Am. St. Rep. 719. We may add the recent case of National Fire Ins. Co. 
v. Kinney et al. (Ala. Sup.) 141 So. 350, which is here much in point. 

The evidence for the plaintiff tended to show that it made application to de- 
fendant’s general agent for insurance to cover its interest in this property which 
as a contractor it was advancing in labor and material under agreement with the 
widow of deceased, who was also the administratrix of the estate, and that such 
agent had knowledge of the state of the title, having had an abstract of the title 


in his hands some few days before the issuance of the policy, and that the policy 
sued upon (for which the premium was duly paid) was delivered to it presum- 
ably in compliance with such understanding. 


_ [7] Much of appellant’s argument and many of the pleas leave out of con- 
sideration the fact that this was a contract for protection of plaintiff’s interest, 


and wholly independent of any one else. Under such proof plaintiff was authorized 
to assume the policy delivered was in accordance with such agreement and is 
guilty of no negligence in failing to examine the policy. Modern Woodmen of 
Am. v. Head, supra; Amer. Ins. Co. v. Inzer, supra. 

The following observations of this court in Westchester Fire Ins. Co. v. 
Green, 223 Ala. 121, 134 So. 881, 884, are likewise applicable here in answer to 
some of the argument for appellant: “Now if the insurer be truly informed of the 
nature of the title of the insured and enters into a contract of insurance as for 
an absolute title, receiving full premium for the entire value of the property, he 
cannot deny liability nor even reduce the recovery on account of such partial 
interest. In one of the cases it is said that: “If, having such knowledge or notice 
(that is, of the fact that insured had only a partial interest), he (that is, the 
insurance agent) placed the insurance as upon an absolute title, and he demanded 
and received the amount of premium which would be due and demandable for in- 
surance of the entire ownership of the property, both reason and authority de- 
mand that the loss shall be. compensated, as if the assured had held a title in fee.’ 
Western Assur. Co. v. 


4g” Stoddard, 88 Ala. 606, 7 So. 379, 380; 26 Corpus Juris, 358, 


(8, 9] Under the circumstances disclosed by plaintiff’s proof, the insurance 
Was “a personal indemnity to the insured” (Bell v. Barefield, 219 Ala. 319, 122 So. 
318, 319), and the policy is to be treated as if made payable directly to plaintiff 
and in due form (14 R. C. L. p. 1428). Under such proof the company was not 
attempting to insure a fee-simple interest in the property, but only plaintiff’s in- 
terest therein as a contractor, and provisions in the policy voiding same, urtless 
insured was unconditional owner, are to be construed as meaning only that the 





620 The Insurance Law Journal, Vol. 79 [Sept., 1932 


interest of plaintiff which it insures was an unconditional interest, and not con- 
tingent or speculative. Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743, 67 N. W. 774, 
58 Am. St. Rep. 719. 

(10, 11] Nor do we think plaintiff is a simple contractor creditor within the 
meaning of the language of the opinion in Creed v. Sun Fire Ins. Co., 101 Ala. 
522, 14 So. 323, 23 L. R. A. 177, 46 Am. St. Rep. 134, so as to deprive it of an 
insurable interest, and, indeed, in the Creed Case the insured creditor had no lien 
of any character upon the property; nor do we consider that plaintiff’s insurable 
interest was dependent upon any lien enforcement. Plaintiff’s proof as to the 
application for insurance, and the statement of its interest to the general agent, 
for the protection of which the policy was sought, in no manner contravenes 
section 8371, Code 1923, for, as said in Great Amer. Ins. Co. v. Dover, 221 Ala. 
612, 130 So. 335, the law of waiver and estoppel as respects insurers cannot be 
abolished by contract. See, also, Creed v. Sun Fire Ins. Co., supra; Modern Wood- 
men of Am. v. Head, supra; Amer. Ins. Co. v. Inzer, supra. 

[12] Under plaintiff’s proof, the contract was for the protection of its interest 
only, as understood by the general agent of defendant, and the understanding was 
that the policy should be written to that end. The policy was intended for plain- 
tiff’s full protection, and was separate and distinct from any insurance of Mrs. 
Bailey, and had no connection therewith. We see no reason why the interest pro- 
tected, therefore, should not cover the reasonable value of the material and labor 
expended on the job, just as was held by this court in Planters’ & Merchants’ Ins, 
Co. v. Thurston, 93 Ala. 255, 9 So. 268, that the money and labor expended by 
the contractor on the job of moving a house, and the profit he would realize on 
its completion, made up the sum of the loss suffered in its destruction. See, also, 
National Fire Ins. Co. v. Kinney et al., supra, and Eddy v. L. A. Corporation, 143 
N. Y. 311, 38 N. E. 307, 25 L. R. A. 686. 

[13] The case of Sammons v. Amer. Home Ins. Co., 94 S. C. 366, 77 S. ii. 
1108, Ann. Cas. 1915B, page 1095, cited by appellant, is distinguishable from the 
instant case, and it is noted that the insurance company in that case paid the full 
amount of insurance into court; the litigated issue being between the contractor 
and the owner. And any provision for apportionment of loss or additional insur- 
ance would not be applicable (Insurance Co. v. Scammon, 144 III. 500, 28 N. E. 
919, 32 N. E. 914, 19 L. R. A. 114; Hastings v. Westchester Ins. Co., 73 N. Y. 
141; Hartford Fire Ins. Co. v. Olcott, 97 Ill. 439), under plaintiff's proof that the 
general agent was informed at the time that Mrs. Bailey also carried insurance 
on the property and assured plaintiff that such fact would in no wise affect its 
insurance. 

Having determined, therefore, that an insurable interest has been shown, the 
case is brought within a narrow compass, and for the jury’s determination there 
was left the issue of fact as to whether or not the application was made by plain- 
tiff for the insurance as testified to by its agent, and with the full understanding 
on the part of the general agent of all material facts and circumstances. This 
issue -was squarely presented to the jury in the oral charge and the verdict re- 
sponded thereto. These observations are likewise applicable to the question of 
proof of loss (Nat. Fire Ins. Co. v. Tenn. Land Co. (Ala. Sup.) 139 So. 227) as 
well as any question of fraudulent misrepresentation on plaintiff's part. 

The assignments of error are numerous (147), and the pleadings rather ex- 
tensive. To separately consider each assignment would extend this opinion to undue 
length. The most controlling point as to the insurable interest of plaintiff having 
been determined, many of these questions are eliminated. We have treated them 
in a general way, but it will be found that the questions here decided sufficiently 
embrace all meritorious questions, and that the rulings of the court were either 
free from error, or, if erroneous from a strict legal standpoint, were, under the 
conclusions now announced, rendered harmless. 

We are therefore of the conclusion that no error to reverse is here apparent, 
and that the judgment should accordingly be here affirmed. 

Affirmed. 

All the Justices concur. 
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TUCKER v. AMERICAN INS. CO. OF NEWARK, N. J. Civ. 330. 
District Court of Appeal, Fourth District, California. May 5, 1932. 
11 Pacific Reporter (2d) 55. 
|, INSURANCE. 


Evidence held to support finding that fire policy had been assigned to pur- 
chaser of property with insurer’s consent. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
2, INSURANCE. 

Evidence veld to support finding that fire insurer had notice of, and con- 
sented to, commencement of mortgage foreclosure proceedings. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Superior Court, Fresno County; T. R. Thomson, Judge. 

Action by Fred Tucker against the American Insurance Company of New- 
ark, New Jersey. From a judgment for plaintiff, defendant appeals. 

Modified and affirmed. 

Orrick, Palmer & Dahlquist, of San Francisco, for appellant. 

Gallaher & Jertberg, of Fresno, for respondent. 

BARNARD, P. J. 


On November 28, 1927, the defendant, through one Petersen, who was its 
agent with full authority to issue insurance policies, issued to one Martha Ars- 
lanian a policy of fire insurance in the sum of $1,000, covering a dwelling house 
on real property owned by her. Martha Arslanian had acquired this real prop- 
erty shortly prior to that date from the plaintiff herein through an exchange 
which had been negotiated by Petersen as a real estate agent. At the time of 
the exchange and at the time of the issuance of the policy, the property was in- 
cumbered by a mortgage and a deed of trust, securing separate obligations. On 
July 2, 1928, proceedings were begun to foreclose this deed of trust by recording 
the required notice in the office of the county recorder of Fresno county. Early 
in October, proceedings were begun to foreclose the mortgage referred to; 
summons being served on Martha Arslanian on October 10, 1928. Subsequently 
Petersen negotiated a retransfer of this property from Arslanian to the plain- 
iff herein; the property being conveyed to the plaintiff by deed dated Novem- 
ber 21, 1928, and recorded December 5, 1928. On December 21, 1928, the building 
insured under the policy was destroyed by fire. This action was brought to re- 
cover on the insurance policy referred to and, from a judgment in favor of the 
plaintiff, the defendant has appealed. 

[1] Appellant contends that the court erred in finding that the policy in 
question was assigned to the respondent. It is urged that this finding is based 
upon an allegation in one of appellant’s separate defenses, in which it was al- 
leged that such an assignment had been made, and it is urged that this allega- 
tion may not be considered, since a similar allegation in the complaint was de- 
aied in another defense set up by the appellant. Conceding this to be the law, 
we cannot agree that this finding rests entirely upon this allegation in the ap- 
pellant’s pleading. While it is true that no witness testified that such an assign- 
ment had been made, a number of the witnesses spoke of the matter as if an 
assignment had been made, and during the trial the attorney for the respondent 
said: “Your Honor, they have pleaded under their oaths there was an assign- 
ment made so that would seem to establish that fact.” Shortly thereafter, the 
attorney for the appellant stated that they had also denied that fact upon lack 
ol information and belief, whereupon the attorney for the respondent stated: 
That is very well, but nevertheless it is an admitted fact in the case.” To this 
the attorney for the appellant replied: “I am referring, however, not to the as- 
‘ignment but to the consent of the insurance company to the assignment.” Fol- 
lowing that statement, the trial proceeded with evidence as to the consent of 
the insurance company to the assignment. Counsel for the appellant practically 
agreed to the statement made by counsel for respondent, to the effect that the 
existence of this assignment was an admitted fact in the case by thus directing 
the inquiry to the matter of the consent of the company to such assignment, and 
the appellant should not now be permitted to complain upon appeal that no fur- 
ther evidence was put in on that subject, especially since it specifically admits, 
M arguing another point, that this transfer actually occurred. In addition te 
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this, the evidence shows that the obtaining of such an assignment was left by 
respondent to appellant’s agent, who was also the real estate agent who had 
handled the deal. This phase of the matter is interwoven with the second point 
raised by appellant, which is, that the court erred in finding that the appellant 
had consented to this assignment. In this connection it is urged that the policy 
itself remained in the hands of the mortgagee, that it was never delivered to Mr. 
Petersen, appellant's agent, that no indorsements were made upon the policy, 
and that nothing further appears than that the agent intended to consent to 
the assignment at some future time. The respondent testified that he employed 
Mr. Petersen to have this property retransferred to him, and paid him for his 
services; that he knew that Petersen was the agent for the appellant; and that 
he knew that the policy here in question had been issued by him. He also tes- 
tified that, after Mr. Petersen had procured the deed he desired, he asked 
him to transfer the insurance to him; that Petersen told him he held the policy 
and that he would take care of it; and that he made no further inquiry about 
the matter until after the fire, because in all his insurance transactions he left 
these matters with the agent. He further testified that Petersen told him that 
he had written the policy; that he himself did not then know where it was, although 
he later obtained it from the mortgagee after the fire; that he did not know that 
Petersen had not taken care of the matter until after the fire; and that he re- 
quested him when he got the deed to transfer the insurance also. Petersen testi- 
fied that the respondent requested him to see to the transfer of the insurance 
on the place; that he asked him to see that it was done; and that he told him 
he would look it right up and take care of it as best he could. He also testified 
that he had every intention to make the indorsement upon the policy when he 
knew the transfer was complete. This is most significant, as he himself had 
handled the transaction and had already obtained the deed which completely 
transferred the title as far as the insured, Arslanian, was concerned. Without 
question, the respondent put himself in the hands of the same agent of the 
appellant who had issued the policy, and it seems apparent that the respondent 
was lulled into relying upon the fact that the transfer had been taken care of 
by the assurances and actions of this agent, upon whom he had a right to rely, 
and who was in possession of more of the facts than was the respondent. We 
think that this evidence, with the reasonable inferences therefrom, is sufficient to 
support both of the findings complained of. 


The next point raised relates to a purported release of this policy by the 
insured Arslanian, in consideration for a return of $7.50 on the premium. While 
this release was introduced in evidence, there is no evidence as to when or how 
it was secured or under what circumstances. Upon its face it purports to have 
been issued from the Petersen agency under date of November 28, 1928, and to 
have been signed by Martha Arslanian. The court found that it did not pre- 
cede the assignment of the policy by Arslanian to the respondent. The deed 
from Arslanian to the respondent was dated November 21, 1928, while this re- 
lease is dated November 28, 1928. The entire transaction was handled by the 
agent of the appellant who testified that he had agreed to have the insurance 
assigned to the respondent at or immediately after the time the property was 
transferred. While the evidence is most meager and unsatisfactory in relation 
to this release, it cannot be held that there is no evidence to support the finding 
complained of. 

[2] It is next urged that the court erred in finding that the defendant had 
notice of and consented to the commencement of the two foreclosure proceed- 
ings. While it is admitted that the evidence shows that the agent Petersen had 
knowledge of one of these foreclosure proceedings, it is maintained that there is 
no evidence of knowledge on his part as to the other of such proceedings and 
also that any knowledge Petersen had in reference to these matters was obtained 
by him while acting as the agent of the respondent in a real estate transaction, 
and that this is not binding upon the appellant. It fully appears that Petersen 
had knowledge of this mortgage and trust deed at all times; that he issued the 
policy of insurance in question in the light of such knowledge; that he knew of 
at least one of the foreclosures, and the reasonable. inference from the evidence 
is that he knew of the other; and that he undertook to look after the assign- 
ment of this insurance under such circumstances. In the light of his promise to 
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the respondent upon the matter of this insurance, it cannot now be held that he 
knew part of these facts as a real estate agent, and did not know them as the 
agent of the appellant. 

' While the appellant has pleaded that it did not consent to the transfer of 
the policy, no evidence was introduced to this effect which has been called to 
our attention. There is no evidence to the effect that Petersen did not know the 
situation and act accordingly. The appellant relies on Petersen’s testimony 
where he was asked if the respondent had told him that the mortgage and trust 
deed were both being foreclosed. He stated he was not sure that Tucker had 
told him this. Under further questioning, he stated that he thought the respond- 
ent spoke of the second mortgage as being foreclosed; that he may or may not 
have spoken of the foreclosure of the other; that he knew one mortgage had 
been foreclosed; and that the respondent desired to protect himself by clearing 
up the lien of the other. He testified that the respondent “had negotiated one 
and in order to protect himself was going to negotiate the other.” And also, 
“that in order to clean up the entire situation he wanted him to secure a quit- 
claim deed from the Arslanians * * * all the encumbrances so he regain title of 
the property.” At no time did Petersen testify that he did not know that both 
mortgages were being foreclosed, and, while his use of the word “negotiate” is 
not clear, it fully appears that a short time previous to this transfer he had ar- 
ranged a transfer of this property from the respondent to Arslanian, subject to 
both of the incumbrances, and it is a natural inference from the fact that, in 
arranging this second transfer, he found it necessary to do something more with 
reference to the mortgage and trust deed than was done the first time, he did 
have such knowledge. The trial court was entitled to draw all reasonable infer- 
ences from the evidence, and we do not feel justified in holding that there is no 
evidence to sustain the finding complained of. There were two breaches of this 
same clause in the contract, and since it fully appears that the appellant waived 
one of them, and as all of the facts were apparently in the possession of the 
appellant’s agent, all of the natural inferences would be in favor of the view 
taken by the trial court in making this finding. This view is all the more reason- 
able in view of Petersen’s testimony that after the fire, when asked about the 
insurance by the respondent, he told him that his company was reputable, and 
that he needn’t worry about it. 

The only other point raised is that the court erred in allowing interest on 
the amount found due under the policy from the date of the loss, December 21, 
1928. Appellant urges that, under the terms of the policy, the amount of the loss 
was not payable, in any event, until April 20, 1929, and that interest could be 
allowed only from that date. This is conceded by the respondent, with the stip- 
ulation that the judgment may be modified in that respect. The judgment is 
hereby modified by striking therefrom the words “together with interest thereon 
at the rate of seven per cent (7%) per annum from the 21st day of December, 
1928, to date of judgment,” and inserting therein, in lieu thereof, the following: 
“Together with interest thereon at the rate of seven per cent (7%) per annum 
from the 20th day of April, 1929, to date of judgment.” 

As so modified, the judgment is affirmed. 

We concur: Marks, J.; Jennings, J. 


LEGLER vy. WEST SIDE MUT. FIRE INS. ASS’N OF LINN COUNTY. 
No. 41342. 


Supreme Court of Iowa. June 24, 1932. 
243 Northwestern Reporter 157. 
1. INSURANCE. 
__ Allegation of fraud in procuring insured’s signature to statements showin: 
lull satisfaction of claim after fire loss held conclusion of pleader. 

The only allegation touching the question of fraud was general state- 
ment that insurer practiced fraud and deceit on plaintiff by procuring 
signature to papers containing statements of full satisfaction of his claim, 
and that this was contrary to the understanding and agreement between 
the parties at the time of the execution of such statement. 


(For other cases, see Insurance, Dec. Dig. § 628.) 
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2. INSURANCE. : ‘ 
That insured did not have glasses with him did not excuse failure to read 
statement he signed when presented by insurer’s agent after fire loss. 
(For other cases, see Insurance, Dec. Dig. § 603.) 
3. INSURANCE. Q ‘ 
Evidence held insufficient to show fraud in procuring insured’s signature to 
statement showing full satisfaction after fire loss. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 
Appeal from District Court, Linn County; Atherton B. Clark, Judge. 


Action brought to recover the balance due for loss of personal property 
destroyed by fire in September, 1930. At the close of all of the testimony, the 
court directed a verdict for the defendant. The plaintiff appeals. 

Affirmed. 


George F. Buresh, of Cedar Rapids, for appellant. 


G. K. Thompson, of Cedar Rapids, for appellee. 
ALBERT, J. 


In the year 1930 the plaintiff was engaged in the dairy business on a farm 
owned by M. J. Donnelly located near Marion, Iowa. The buildings on said farm 
consisted of two silos, large barn with stable for sixty cows, and in connection a 
milk house, office boiler room, ice machine and ice box room, another barn, hen 
house, granary, and dwelling. Plaintiff had an insurance policy with defendant 
company in the amount of $6,400 covering all of his personal property in these 
various buildings. About the middle of September, 1930, a fire occurred which 
destroyed the first-mentioned barn, the milk house, the combined corncrib and 
granary, the hen house, and all of plaintiff's personal property in said buildings. 
The company was notified of the loss, and the president, secretary, and adjuster 
of said company appeared at the scene of the fire, and, after looking over the same, 
made out a proof of loss of the property destroyed, and plaintiff signed and swore 
to the following writing: “I agree to accept $1,117 and 10/100 in full satisfaction 
of said claim under your policy No. 13180 and leave .. .. .. dollars in full under 
said policy.” This proof of loss was dated September 17, 1930. 


Later, on September 27, 1930, another proof of loss was made out covering 
certain property not covered in the first proof of loss, and attached to the same 
was a written statement identical with the statement attached to the first proof of 
loss, except the amount specified in the latter was $150. This was also sworn to 
before a notary public. 

To avoid the force and effect of these writings, the plaintiff insists that it 
was understood and agreed between these parties that said sum did not represent 
a full settlement; that he had not had an opportunity to make a complete inven- 
tory of his loss, and it was agreed that the balance of such loss would be ad- 
justed as soon as he had an opportunity to make a full and complete itemized 
statement of the articles lost in said fire; that the defendant practiced fraud and 
deceit on the plaintiff by securing his signature to the papers containing state- 
ments that the same was in full satisfaction of his claim, and the same was con- 
trary to the understanding and agreement had between these parties at the time of 
the execution of said purported statement; and further alleged that the values set 
out in the proofs of loss do not represent the actual values of said property 
destroyed, and were so placed in said proof of loss by mistake and the actual 
values were much larger, as appears by plaintiff’s petition. 

He makes the same allegation as to values set out in the second proof of loss. 

[1] We turn to the record, therefore, to see what showing was made by the 
plaintiff to avoid the force and effect of these writings signed by him. It is to be 
noted that in the plaintiff’s pleading the only allegation touching the question of 
fraud and deceit is a general statement that the defendant practiced fraud and 
deceit on the plaintiff by securing his signature to the papers containing state- 
ments that the same was “in full satisfaction of his claim,” and the same was 
contrary to the understanding and agreement between these parties at the time of 
the execution of said property statement. This is wholly a conclusion of the 
pleader, and not a statement of any fact which could be the basis of a charge of 
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fraud, deceit, or false representation in the procurement of his signature to said 
writings. 

(2 3] Passing this, however, the evidence shows that the officers of the com- 
pany made out the first proof of loss and the plaintiff signed the same without 
reading. He testifies that one of the officers held the writing and he was told to 
sign the same and he did so without reading or inquiring as to its contents; that 
they then went to town, and such officer went to the bank and handed the paper 
to a notary and told the notary that the plaintiff wanted to swear to the same and 
he did so, and the notary put his certificate thereon. The plaintiff made no effort 
whatever to read the same or to have it read to him, and the only excuse he 
offers is that he “did not have his glasses with him.” He admitted that he could 
read and write and had considerable business experience, among other things, had 
conducted this dairy farm for a number of years and apparently was a man of 
ordinary business capacity. He says that he did not have his glasses with him, 
but this in itself is not sufficient. 

As to the signing of the second proof of loss, the evidence shows that plain- 
tiff called upon the officers of the defendant company and said that certain matters 
had been omitted from the first proof of loss and asked for more money. The 
oficers met him a few days afterwards and evidently conceded that some articles 
had been burned which were not listed in the first proof of loss, and the second 
proof was accordingly made. It appears that this second proof of loss was made 
and was taken into a place cf business in Marion, was laid down, and the plaintiff 
was requested to and did sign it and swore to the same before a notary public. 
He received and cashed the checks represented by both of these proofs of loss, 
but when he indorsed the second check he wrote on the same that it was “ac- 
cepted as part payment of insurance claim.” Signed. “Lee Legler.” 

One other item of testimony is claimed by the plaintiff to have a bearing on 
this proposition, and that is that on two or more occasions he requested the com- 
pany to furnish him a copy of the policy or application and they failed so to do. 

In a general way, this is the substance of his testimony. It does not measure 
up to the standard of proof required from him, under these circumstances, to 
warrant a court or jury in holding that fraud or deceit had been practiced upon 
him in procuring his signature to these two proofs of loss. The duty of one sign- 
ing an instrument to read the same before such signing has been the subject of 
a long line of decisions in this court. We settled the rule quite definitely that if 
the opposite party does not do something in an affirmative way to prevent the 
party signing from reading the same, then he signs at his peril and is bound by 
the same. See McLean v. American Mutual Fire Ins. Co., 122 Iowa, 355, 98 N. W. 
146; Midland Mortgage Co. v. Rice, 197 Iowa, 711, 198 N. W. 24; Charlson v. 
Farmers’ State Bank, 201 Iowa, 120, 206 N. W. 812; Williams v. Farmers’ Mutual 
Hail Ins. Co., 204 Iowa, 991, 216 N. W. 269; Raible v. Bernstein, 209 Iowa, 1083 
229. N. W. 753, and cases there cited. 

Both of the writings signed by the plaintiff stated in terms that the amount 
received “is in full satisfaction of the loss occurring under this policy.” Plaintiff 
having failed to produce sufficient proof to avoid the specific provisions of the 
Writings, it necessarily follows that he is bound by the said writings, and his 
claim against the defendant for this fire loss by the terms of such writings is fully 
satisfied and acquitted. He shows no cause of action against the defendant, and the 
court rightfully directed a verdict against him. 

Affirmed. 


Wagner, C. J., and Stevens, Faville, and De Graff, JJ., concur. 


RITSON et al. v. ATLAS ASSUR. CO., Limited. 
Supreme Judicial Court of Massachusetts. Middlesex. June 1, 1932. 
181 Northeastern Reporter 393. 
2. INSURANCE. 

Broker’s failure to have name of tenant in common inserted in fire policy 
TS ene held no grounds for reforming policy for mutual mistake (G. L. c. 
49, § 9) 

_ Policy could not be reformed on grounds of mutual mistake for omis- 
sion to insert in policy the name of one of the tenants in common be- 
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cause mistake did not relate to the same matter, in that tenants under- 
stood they were both insured, while insurer intended to insure only the 
person whose name appeared in the policy and belived him to be the 
sole owner of the property. 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 
4. INSURANCE. a ; oe. 5 
Broker’s knowledge when receiving premium from joint funds of tenants 
in common that they intended fire policy to cover full property interest did not 
estop insurer from denying omission of tenant’s name was mutual mistake 
(G. L. c. 175, § 169). ! 

G. L. c. 175, § 169, in effect makes the payment of a premium to a 
broker payment to the insurer, no matter what condition or stipulation 
may be contained in the contract or policy to the contrary. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 
5. INSURANCE. 


Broker’s knowledge that tenants in common wanted fire policy in both names 
held not chargeable to insurer, though broker was later appointed insurer's 
agent (G. L. c. 175, § 169). 


(For other cases, see Insurance, Dec. Dig. § 95.) 


Appeal from Superior Court, Middlesex County; Broadhurst, Judge. 

Suit by William Ritson and another against Atlas Assurance Company, Lim- 
ited. From an interlocutory decree and a final decree, dismissing the bill, plain- 
tiffs appeal. 

Affirmed. 

P. B. Buzzell, of Boston, for appellants. 

H. W. Cole, of Boston, for appellee. 

Crossy, J. 


This is a suit in equity in which the plaintiffs seek to have reformed on the 
grounds of mutual mistake and estoppel a certain policy of fire insurance, issued 
by the defendant in the name of William Ritson, under date of March 1, 1926, 


by the insertion therein of the name of Thomas W. Ritson as one of the per- 
sons insured under said policy. 


The case was referred to a master who made the following findings of fact: 
The plaintiffs are tenants in common of the premises described in the policy. 
On February 2, 1927, there was a fire whereby the dwelling house on the prem- 
ises described in the policy was damaged by fire. An action at law on the policy 
was brought in the names of both plaintiffs; on an appeal to this court a rescript 
was issued as follows: “Plaintiff William Ritson is given leave to amend by 
striking out the name of Thomas W. Ritson. If this is done within thirty days 
from the date of rescript, the order dismissing the report is to be reversed and 
a new trial ordered limited to the question of damages. If the amendment is not 
made, the order dismissing the report is to be reversed and judgment entered 
for the defendant.” 272 Mass. 73, 171 N. E. 448, 450. Prior to March 1, 1926, one 
Messenger approached the plaintiffs and solicited fire insurance covering the 
premises in question. Messenger had known the plaintiffs for some time and 
had sold them other insurance. He was a duly licensed insurance broker and 
after receiving the order from the plaintiffs “had a right to broker the insur- 
ance with any company capable of writing it.” He knew that the plaintiffs owned 
the premises as tenants in common, that they kept their funds in a joint bank 
account, and that they intended the policy should be issued in the names o! 
both plaintiffs, and should cover the interest of both in the premises in ques- 
tion. He also intended that the policy should be so issued. Messenger gave the 
order for insurance to one Kingman, president of the L. W. Kingman Company, 
which was an authorized agent of the defendant. Both the order slip and = 
policy omitted the name of Thomas W. Ritson, and contained only the name 0 
William Ritson as the insured. The policy was delivered in hand or mailed » 
Messenger who sent to the insured a bill for $208, the full amount of the ~~ 
mium, which was paid to Messenger. The latter knew at the time of the pay- 
ment that it was from the joint funds of the plaintiffs. Later, the policy * 
turned over by Messenger to William Ritson, who never examined it, nor De 
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came aan that it did not contain the names of both plaintiffs until after a fire 
occurred. 

The master further found that both parties to the contract intended that 
the policy should insure a full interest in the property, but that the defendant 
at no time before the loss had any knowledge that Thomas had any interest in 
the property except in so far as knowledge on the part of Messenger might be 
deemed knowledge on the part of the defendant, and except in so far as may 
be inferred as matter of law from the facts found; that if the name of Thomas 
W. Ritson had been mentioned to the Kingman company a policy would have 
been issued in both names. He states that “Although some evidence was intro- 
duced tending to show that the home office of the respondent company might 
have rejected the risk and might later have cancelled the policy prior to the 
loss, there is no evidence justifying such a finding and I do not find that the 
risk would have been rejected, or the policy later cancelled if the name of 
Thomas William Ritson had been transmitted to the home office of the respond- 
ent company as co-insured with the complainant William Ritson.” On July 24, 
1926, Messenger was duly appointed and licensed as an agent of the defendant 
company. He continued to have the same knowledge with respect to the owner- 
ship of the property by both plaintiffs, and of their intention to have the policy 
issued in the names of both, which he had when it was issued. His agency, how- 
ever, was one to solicit insurance for the defendant. 


The master’s report contains among others the following recitals: (1) “I 
do not find that the policy in suit was issued in the name of William Ritson 
alone as a result of a mutual mistake, but was so issued solely on account of 
the error or inadvertence on the part of the broker Messenger,” and (2) “there 
can be but one conclusion, and that is that Messenger neglected to give the 
name of the complainant Thomas W. Ritson to Kingman at the time he placed 
the order for the policy and I so find.” The plaintiffs objected to both these 
findings “on the ground that said conclusion[s] * * * [are] inconsistent with 
and * * * [are] not supported by the subsidiary and other findings contained jn 
the report.” The defendant objected to the following findings of the master: 
(1) “There is no question that the parties intended that the policy should insure 
a full interest in the property”;-(2) “There is no doubt that if the name of 
Thomas William Ritson was mentioned to the Kingman company that a policy 
would have been issued in’ both names”; (3) “Although some evidence was in- 
troduced tending to show that the Home Office of the respondent company might 
have rejected the risk and might later have cancelled the policy prior to the 
loss, there is no evidence justifying such a finding and I do not find that the 
tisk would have. been rejected,.or the policy later cancelled if the name of 
Thomas William Ritson had been transmitted to the Home Office of the res- 
pondent company as co-insured with the complainant William Ritson.” An in- 
terlocutory decree was entered overruling the plaintiffs’. exceptions, and sus- 
taining the defendant’s exceptions; as so modified the report was confirmed. A 
final decree was entered dismissing the bill with costs. The plaintiffs appealed 
Irom both decrees. 

[1] As the evidence is not reported the facts found by the master must 
stand unless mutually inconsistent and plainly wrong. Glover v. Waltham Laun- 
ary Co., 235:Mass. 330, 334, 127 N. E. 420; L. E. Fosgate Co. v. Boston Market 
Terminal Co.,-275 Mass. 99,.175 N. E. 86. The finding that Messenger neglected 
to.give the name of Thomas W. Ritson as an insured is not inconsistent with 
the other findings or plainly wrong. It does not appear that all the subsidiary 
tacts upon which this finding is based are contained in the report. Even if it be 
inferred that all the facts appear in the master’s report, giving this court power 
to draw inferences under the rule stated in Nichols v. Atherton. 250 Mass. 215, 
and cases cited at page 217, 145 N. E. 277, and in Anagnosti v. Almy, 252 Mass. 
- 500, 501, 147.N. E. 854, it is manifest that Messenger failed to give Thomas 

- Ritson’s name to the defendant's agent. The finding that the parties intend- 
: the policy should insure a full interest in the property, if properly interpreted, 
po a rational and correct inference. This finding means that both parties un- 
fo. that the whole property described in the rider attached to the policy 

ld be insured, but that the defendant understood that the title to the entire 


Property was vested in William Ritson. No other reasonable conclusion is pos- 
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sible. Nowhere in the policy does it appear that only one undivided one-half in- 
terest was intended to be insured. It does not appear anywhere in the record 
that the insurance company had any knowledge that William Ritson owned less 
than a full interest in the property, unless the knowledge of Messenger js 
chargeable to it. It follows that the defendant’s objection to this finding of the 
master should have been overruled. 

2, 3] It does not follow, however, that the plaintiffs are entitled to the re- 
lief sought. Although there was a mistake on the part of both parties to the con- 
tract it was not a mutual mistake which will furnish a ground for reformation 
of the contract. It was said in Barrell v. Britton, 252 Mass. 504, at page 508, 
148 N. E. 134, 135: “A court of equity is without power to reform a written 
agreement between parties, except to conform it to the facts of the agreement 
where those facts by mutual mistake are not made to appear, or where by fraud 
one has been induced to enter into a contract he never intended to make. There 
is no allegation or claim of fraud in the present case. It is well settled that, to 
entitle a party to a contract to have it reformed on the ground of a mistake, it 
must appear that the mistake was mutual. Proof of mistake by one of the par- 
ties only is not sufficient. The mistake must be by both and in reference to the 
same matter. If one of the parties understood the agreement to be substantially 
as written, the other party will not be entitled to relief on the ground of mis- 
take”; and in Page v. Higgins, 150 Mass. 27, at page 30, 22 N. E. 63, 64,5 L. R. 
A. 152: “The remedy when by accident or mutual mistake a written contract 
does not express the actual contract of the parties is by a reformation or recti- 
fication of the writing, and this is a remedy for any party to the written con- 
tract, unless the statute of frauds prevents. The remedy when the written con- 
tract does not express the understanding of the parties on account of a mistake 
concerning the subject-matter of it, is by a rescission or cancellation of the 
written contract. * * *” Richardson vy. Adams, 171 Mass. 447, 449, 50 N. E. 941; 
Crowley v. Holdsworth, 264 Mass. 303, 308, 162 N. E. 334. It is to be observed 
that while in the case at bar both parties were mistaken the mistakes did not 
relate to the same matter. The plaintiffs understood and intended that they both 
were insured, while the defendant had no such understanding or intention. The 
company intended to insure William Ritson, and the fact that it believed him 
to be the sole owner of the property was due to the fault of the plaintiff’s agent, 
Messenger. Whether or not the plaintiffs have a remedy by cancellation of the 
policy or return of the premium is not material in the present case. As it is ap- 
parent that there was no mutual mistake, to give the plaintiff the relief sought 
would be to make the defendant liable upon a contract to which it was not 
bound, and the great injustice might be done of imposing upon it the conse- 
quences of a contract to which it had never assented, and therefore was wholly 
against its will. See Page v. Higgins, 150 Mass. 27, 30, 31, 22 N. E. 63,5 L. R. 
Ao uS2 


[4] It is the contention of the plaintiffs that the knowledge which the bro- 
ker, Messenger, had respecting the intent and understanding of the plaintiffs is 
to be attributable to the defendant, under G. L. c. 175, § 169, which reads as fol- 
lows: “An insurance agent or broker acting for a person other than himself in 
negotiating, continuing or renewing any policy of insurance, or any annuity or 
pure endowment contract shall, for the purpose of receiving any premium 
therefor, be held to be the agent of the company, whatever conditions or stip- 
ulations may be inserted in the policy or contract.” The plaintiffs contend that 
since Messenger received the premium with knowledge that it was paid from 
the joint funds of both plaintiffs, and that they both believed they were. in- 
sured, such knowledge is chargeable to the defendant and for this reason it Is 
estopped to deny that there was a mutual mistake. This statute was originally 
enacted by St. 1878, c. 166, § 1, and has remained substantially in its present 
form. Pub. St. c. 119, § 194, St. 1887, c. 214, § 90, St. 1894, c. 522, § 90, R. L.¢. 
118, § 91, and St. 1907, c. 576, §§ 96, 122. Its construction does not appear to have 
been expressly passed upon by this court, with reference to the question here 
presented, although it was said in Michelson y. Franklin Fire Ins. Co., 252 Mass. 
336, at page 339, 147 N. E. 851, 852, “Being a broker, he was by G. L. c. 175, § 
169, agent of the defendant for the purpose of receiving the premiums on the 
policies. He therefore occupied a dual relation, owing a duty to both parties. 
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However, the language is not ambiguous or of doubtful meaning. It seems plain 
that by its true interpretation it makes the payment of a premium to a broker 
payment to the company no matter what condition or stipulation may be con- 
tained in the contract or policy to the contrary. It creates an exception to the 
general rule that a broker is the agent of the insured, and not of the insurer, 
Commonwealth Mutual Fire Ins. Co. v. William Knabe & Co. Manuf. Co., 171 
Mass. 265, 50 N. E. 516, and should not be construed as affecting in any other 
respect the rights and obligations of the parties. It would be an unwarranted 
construction of the contract of insurance to hold that, because the broker is 
made by the statute the agent of the insurer for a single purpose the insurer 
should be liable for knowledge which the broker acquired while acting as agent 
for the assured in soliciting and procuring the insurance. As the plaintiffs paid 
the broker the premium and it was received by the defendant, the statute has 
no application to any other issue involved. 

[5] It is the further contention of the plaintiffs that the knowledge which 
Messenger had with respect to the ownership of the property by both plaintiffs 
and their intention to have the policy issued in both names, which he had at the 
time the policy was issued and when the premium was paid, is properly charge- 
able to the defendant, and that it is estopped to deny that there was a mutual 
mistake. It is specifically found by the master, however, that the agency of Mes- 
senger was merely to solicit insurance for the defendant. After his appointment 
as agent of the defendant he had no dealings whatever with the plaintiffs, and 
never acted for the defendant in any transaction to which the information was 
material. Whatever his apparent authority when dealing with others, in his 
dealing with the defendant he was a special agent for the soliciting of insur- 
ance only, and any knowledge which he possessed concerning a transaction 
which was closed before he was appointed an agent, and with which he had 
nothing to do after his appointment, is not chargeable to his principal. The 
mere fact that he was appointed by the defendant to solicit insurance after this 
policy was issued cannot affect a valid contract with William Ritson and change 
it into a contract with both plaintiffs. Thomas v. Commercial Union Assurance 
Co., Ltd., 162 Mass. 29, 37 N. E. 672, 44 Am. St. Rep. 323. There is nothing in 
New England Trust Co. v. Bright, 274 Mass. 407, 412, 174 N. E. 469, 73 A. L. R. 
416, inconsistent with this conclusion. 

There was no mutual mistake in connection with the policy in question 
which entitled the plaintiffs to reformation in equity. The interlocutory decree 
is to be modified by overruling the defendant's first exception to the master’s 
report. The interlocutory decree as so modified and the final decree dismissing 
the bill with costs are affirmed. 

Ordered accordingly. 


KLABER v. CORPORATION OF ROYAL EXCHANGE ASSUR. OF 
LONDON, ENGLAND. No. 17418. 
Kansas City Court of Appeals. Missouri. Feb. 29, 1932. 
Rehearing Denied April 4, 1932 
48 Southwestern Reporter (2d) 62. 


3. INSURANCE. 


Whether insurance company through general agent entered into oral contract 
to renew fire policy held question for jury under evidence. 


While the evidence was conflicting, testimony considered most favor- 
ably to plaintiff tended to show that a third person, also an insurance 
agent, who maintained office with the defendant insurance company’s 
general agent, and who had originally produced the business in question, 
called the insured’s wife by telephone and with consent of general agent 
and in his presence gave insured’s wife assurance that policy would be 
renewed. The jury might find from plaintiff’s evidence that this third per- 
son, who from insured’s point of view occupied position similar to that of 
any other employee of the general agent, was merely means or instru- 
— through which the general agent conversed and was not a sub- 

ent. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 
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7. INSURANCE. 

General agent of insurance company has no authority to delegate exercise of 
discretion, or power to make contracts, in- absence of proof that principa! con- 
ferred power of substitution. 


(For other cases, see Insurance, Dec. Dig. § 88.) 
Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 


Action by O. M. Anderson against the Corporation of the Royal Exchange 
Assurance of London, England. Verdict and judgment for plaintiff were set aside 
and a new trial was granted, and plaintiff appeals, the cause being revived in the 
name of Fred W. Klaber, administrator, on plaintiff's death pending appeal. 

Order granting new trial affirmed. 


Lyons & Lyons, Andrew Cravens, and Cowgill & Popham, all of Kansas City, 
for appellant. 

Hogsett, Smith, Murray & Trippe, of Kansas City, for respondent. 

Boyer, C. 


This action was instituted by O. M. Anderson to recover loss occasioned by 
fire. The case is based upon an alleged oral contract to renew a fire insurance 
policy. Plaintiff won a verdict from nine jurors and had judgment. Defendant 
moved a new trial and was sustained on the ground that the court erred in failing 
to give peremptory instructions offered by the defendant. The verdict and judg- 
ment were set aside and a new trial ordered. Plaintiff excepted, and during the 
term filed application and affidavit for appeal which was granted to this court. 
Thereafter plaintiff died, and the cause was duly revived in the name of his ad- 
ministrator. 


The appellant filed his abstract of record. Respondent, in due time, filed writ- 
ten objections to the sufficiency of said abstract on the ground that it was incom- 
plete in failing to show record entries of the circuit court, from which it would 
appear that the division of said court in which the appeal was allowed had lost 
jurisdiction of the case and was not authorized to allow an appeal. Respondent 
gave notice that it would file a counter abstract and present said record entries; 
that it objects to appellant’s abstract because it fails to include said entries, and 
because it erroneously recites facts relating to a pretended order granting an 
appeal, and also gave notice that it would file a motion to dismiss the appeal. The 
counter abstract was filed and respondent also filed its motion to dismiss the 
appeal on the ground that the division of the circuit court of Jackson couniy in 
which the case was tried had no jurisdiction to make the order allowing the 
appeal hecause prior to the filing of the application and affidavit for appeal said 
division of court by an order duly made and entered of record returned the case 
to the assignment division and had no power thereafter to make any orders in 
said case. 

The motion to dismiss the appeal was assigned with the case for disposition 
and is the first subject for consideration. After objections to appellant’s abstract 
and after respondent’s counter abstract were filed, the appellant filed an additional 
abstract showing an order nunc pro tunc of the division of the circuit court im 
which the case was tried purporting to correct and expunge the order previously 
made therein by the terms of which the case was returned to the general docket. 


The various abstracts presented evidence the following conceded facts: The 
circuit court of Jackson county is composed of various ‘divisions, one of which 
is designated the “Assignment Division,” and it is the division of the presiding 
judge who has control of the general docket and assigns cases to other divisions 
for trial in accordance with the rules adopted by the court en banc. During the 
March, 1931, term, Division No. 2 was the assignment division, and on March 
16 this case was assigned to Division No. 5 for trial. The case was there tried, 
and on March 28 verdict and judgment were set aside and a new trial granted. 
On April 2, during the same term, there was entered on the records of Division 
No. 5 of said court the following order: “Now on this day it is ordered by the 
court that this cause be and the same is hereby returned to the general docket. 
Thereafter, on April 14, plaintiff filed his application and affidavit for appeal in 
said Division No. 5, and on the same day, during the same term, they were by the 
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court sustained and an appeal was granted and allowed as prayed to the Kansas 
City Court of Appeals. 


After objections to appellant’s abstract were made, and on December 2, 1931, 
and during the November term, plaintiff filed in Division No. 5 of said circuit 
court his motion to correct the record and his motion to correct by nunc pro tunc 
entry the record of said Division No. 5, entered by the clerk on April 2, 1931, on 
the ground that said entry was void and placed in the record by the clerk without 
authority and was not made by order or judgment of the court, and that the 
judge thereof did not give any such order or judgment, and that the clerk made 
4 mistake in entering same; that plaintiff did not during the term waive his right 
of appeal, nor serve notice of such fact, and that the court had no power to 
return the case to the general docket during the March term of said court; and 
that under court rules and the law the case automatically remained in said Division 
No. 5 to the end of said term. On December 3, 1931, said motions were heard and 
considered upon the evidence offered in said division and the judge thereof made 
an order in which it is recited that the court finds that the entry of April 2, 1931, 
is void; that the court never made said order or authorized said entry and that 
the clerk entered same by mistake and without authority; that after the entry of 
the order allowing a new trial, plaintiff had the right to appeal and had not 
waived said right during said March term; and that the entry made by the clerk 
in the record-on April 2, 1931, did not correctly state the facts and orders and 
actions of the court on said day; that under the law and the court rules it had 
no power or jurisdiction to send the cause back to the general docket or to divest 
itself of jurisdiction or to deprive plaintiff of his right of appeal. The judge 
struck said entry from the record of his own motion; and further ordered that 
the entry be stricken out nunc pro tunc as of the 2d day of April, 1931. 


[1] The basis of respondent’s motion to dismiss this appeal has disappeared. 
The record relied upon has been expunged. As the matter now stands there is no 
showing that the trial court was ever divested of jurisdiction to allow an appeal. 
Respondent questions the validity of the nunc pro tunc order and insists that the 
court erred in making it because there was no evidence to justify such action. 
The court heard the evidence adduced upon application, due notice, and the ap- 
pearance of both parties, and made the order. Respondent did not appeal and the 
nunc pro tunc entry therefore appears here as a final judgment. Its legality could 
have been tested in a separate appeal. In the absence of such appeal the order 
will be treated as a verity and accepted as a finality. Adamson v. Palmer (Mo. 
App.) 293 S. W. 465, 466, and cases cited. It cannot be questioned in a collateral 
proceeding. Montgomery County v. Auchley, 103 Mo. 492, 499, 15 S. W. 626; 
Murphy v. De France, 105 Mo. loc. cit. 72, 15 S. W. 949, 16 S. W. 861. Other 
authorities are to the same effect. 15 C. J. § 386, p. 973; McCarty v. Campbell, 
166 lowa, 129, 147 N. W. 131; Bash v. Howald, 59 Okl. 116, 157 P. 1154. “Orders 
correcting a record nunc pro tune are subject to review, and ave presented to an 
appellate court by a bill of exceptions.” State ex rel. v. Ryan, 115 Mo. App. 414, 
422, 90 S. W. 418, 421. The procedure is indicated in Thaler v. Niedermeyer, 185 
Mo. App. 250, 170 S. W. 283. It follows that we cannot declare the nunc pro 
tune order void in deciding the present appeal, nor can we hold that the trial 


court was without jurisdiction to allow the pending appeal. Hence, the motion to 
dismiss should be overruled. 


Appellant insists that the court erred in granting a new trial on the ground 
that a demurrer to the evidence should have been sustained and that the verdict 
and judgment should be reinstated. Respondent contends that the motion for a 
new trial was properly granted for the reason assigned by the court, as well as 
lor other reasons set forth in the motion. At the close of plaintiff's evidence and 
again at the close of the case, defendant offered peremptory instructions in the 
nature of demurrers to the evidence both of which were denied, and this action 
Was specifically assigned by the trial court as the reason for granting a new triai. 

lur first inquiry, therefore, is whether a new trial was justified on the ground 
that a demurrer should have been sustained at the close of all the evidence, and 


m view of all the proof and justifiable inferences shown by the evidence offered 
by both plaintiff and defendant. 
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The petition alleged that about April 30, 1926, defendant, by its oral contract 
of insurance made and entered into between the plaintiff and the defendant, in- 
sured plaintiff's property against loss by fire for a period of one year beginning 
May 4, 1926; that the amount of insurance and the premium were agreed upon 
and that plaintiff agreed to pay the premium; that said contract was upon the 
same general terms and conditions as the ones embraced in a written contract of 
insurance made between the same parties under date of May 4, 1925, which writ- 
ten contract or policy was attached to and made a part of the petition. Plaintiff 
alleged that he had performed each and all of the provisions of said contract of 
insurance except that he had not paid the premium and stated that defendant 
extended to plaintiff credit and charged said premium to plaintiff's account; that 
said property so insured was destroyed by fire a few days after the making oi 
said contract and before defendant had time to render its bill to plaintiff for said 
premium; that plaintiff was ready, able, and willing to pay said premium and 
tenders same to defendant. It is alleged that on or about June 16, 1926, all of the 
property covered by defendant’s said contract of insurance was completely de- 
stroyed by fire, and that plaintiff suffered a total loss under said contract of in- 
surance, and by reason of the premises defendant owes plaintiff the sum of $1,500, 
with interest; that plaintiff immediately notified defendant of said loss and de- 
manded payment which defendant vexatiously refused The answer was a general 
denial. 

The record of evidence discloses that defendant was engaged in the insurance 
business in the state of Missouri, and was represented by R. B. Jones & Sons, 
its general agents at Kansas City; said general agents occupied a commodious 
office and conducted an extensive insurance business for defendant and other com- 
panies. Cary Jones was a member of the firm of R. B. Jones & Sons and was 
one of said general agents for the defendant. Mr. John Deiber was also an insur- 
ance agent and at the times herein mentioned was state agent or special agent for 
the Hartford Fire Insurance Company and maintained his office in the office of 
R. B. Jones & Sons. His duties were to supervise the writing of business in the 
Hartford Company by all its agents in the state, including the Jones agency which 
also represented the Hartford Company. As a part of the rental arrangement, 
Deiber used the telephone switchboard and service of the Jones Company. On 
occasions Deiber placed business with the Jones agency, and in such instances it 
was the custom for R. B. Jones & Sons to write as much of such business as 
they could in the Hartford Company and write the excess in one or more of their 
seven other companies. 


Plaintiff testified that he had been dealing with the firm of R. B. Jones & 
Sons for a period of 5 or 6 years; that they had written many policies of insur- 
ance for him in various companies and in reference to such business he always 
dealt with Mr. Deiber; that whenever he wanted insurance or to make any ar- 
rangement about policies through that office he always talked to Mr. Deiber or 
called him over the Jones telephone. Plaintiff Anderson and his wife had been 
acquainted with Mr. Deiber for a number of years; Deiber had previously placed 
other insurance for the plaintiff with the Jones agency. About March, 1925, plain- 
tiff, under contract of purchase, was in possession of some ground on which he 
had erected a building to be used as a riding academy, and on May 4, 1925, he 
procured from R. B. Jones & Sons a total of $8,000 in fire insurance in 9 
policies, and also $8,000 in tornado insurance in 5 policies, all expiring May 4, 
1926. One of the fire insurance policies was issued by defendant in the sum of 
$1,500. This business had been placed with the Jones agency by Mr. Deiber. 


Mr. Deiber testified that when Anderson applied for the insurance he told 
him that he could not write all of it in the Hartford Company, but that he would 
take it to the office and have the Jones agency place the business with their other 
companies, and that he communicated the fact as to the amount of insurance de- 
sired to Mr. Cary W. Jones who got credit for the business; that there were 5 
policies written, one being for $2,000 in the Hartford and four others for $1,500 
each, including the defendant’s policy; all of these policies expired May 4, 1926; 
the fire occurred June 16, 1926. The premium on the policies issued in 1925 was 
paid to R. B. Jones & Sons July 7, 1925. Plaintiff was engaged partly in the 
paving business and had obtained various kinds of insurance in the past through 
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the Jones agency. His wife testified that she had handled his business for years 
when he was out of the city; that she kept the books for the paving business, 
wrote checks, “paid the bills and everything.” She identified a number of credit 
memoranda for return premium, and bills or statements for premiums due on 
policies delivered which had been received from the Jones agency from time to 
time and year to year incident to insurance carried by her and Mr. Anderson. 
Some of these statements carried the notation, “Solicitor: Deiber” and “Solicitor : 
John Deiber” and another, “Solicitor: Morton.” The bill for premiums due on 
various policies, including the fire policy of defendant issued May 4, 1925, ren- 
dered on the billhead of R. B. Jones & Sons, bore the notation “Solicitor: Cary 
W. Jones,” and another similar statement for premiums due bore the notation 
“Solicitor: Cary.” Said statements and memoranda were put in evidence and tend 
to show that plaintiff and his wife had an account with R. B. Jones & Sons for 
a period of years, and tend to show that plaintiff had been extended credit from 
time to time. Mrs. Anderson also testified that she was familiar in a general way 
with the policies issued in May, 1925, including the one issued by defendant. 
Said policy was introduced in evidence. She also testified that she and her hus- 
band had known Mr. Deiber for more than ten years; that shortly prior to the 
expiration of the policy in question and about the last of April, 1926, she had a 
conversation with Mr. Deiber about the renewal of the insurance; that her hus- 
band, the plaintiff, at that time was out of the city; that she talked to Mr. 
Deiber over the telephone and that he asked her “if we wanted to renew the 
insurance.” He called her over the telphone and asked where her husband was; 
she informed him that he was out of the city and would not be home for two 
weeks; that Mr. Deiber said: “That insurance expires on the 4th of May. Do 
you want me to renew it? And I said, ‘Sure’ and he said ‘All right.’” Witness 
informed Deiber where to reach her husband if he desired to talk to him and 
he said: “If you tell me to renew it that will be all right. It won’t be necessary 
to talk with Andy if you tell me to renew it. And I said, ‘I am sure he wants it. 
Go ahead and renew it for the same amount and on the same terms and conditions 
as before,’ and he said, ‘All right, Pearl, I will take care of it.” The name 
Andy referred to the plaintiff and the name Pearl vas that cf the witness, 
plaintiff's wife. She further testified that neither Mr. Deiber nor the Jones 
Company had ever given any notice before the fire that the insurance had not 
been renewed. There was also testimony of plaintiff that in February, 1926, on 
one occasion he asked Deiber about his insurance and said to him: “I don’t 
want you to let my insurance expire.” And Mr. Deiber replied: “That’s all right. 
I won't let it expire.’ Mr. Deiber testifying for defendant stated that prior 
to the expiration date Mr. Jones came to his desk and informed him that the 
\nderson insurance expired on the 4th of May, and said that he did not want to 
tenew the insurance unless he could get the money in advance, and witness then 
said: “I will call Mrs. Anderson, I know where to find her, and find out about 
the renewal.” He stated that he called Mrs. Anderson, told her that the insurance 
was about to expire, and asked what they wanted to do about it, and that she 
told him “that she presumed that they would want the insurance renewed,” but 
that he would have to get in touch with her husband who was in Springfield. 
Witness further testified that Mrs. Anderson gave him a telephone number at a 
stated address where he could call Mr. Anderson in Kansas City some time over 
the week-end; that he made a memorandum of the telephone number and gave it 
to Mr. Jones and told him of the conversation; and that he did not say anything 
to Mrs. Anderson about the premium to be paid in advance, because she did not 
tell him to renew the insurance, and that he did not agree to renew, and that he 
had no further communication either with Mr. or Mrs. Anderson. On cross- 
‘xamination Mr. Deiber admitted that he called Mrs. Anderson over the telephone 
and had a conversation with her about renewing the insurance. “Q. And that was 
on the occasion when you did it at the request of Mr. Cary Jones? A. When I 
called up, it was.” Witness further stated that this conversation was before the 
“xpiration of the policies; that he called Mrs. Anderson from his office, that is, 


the R. B. Jones office, and that their telephone was the same. And these further 
(uestions and answers are shown: 


“Q. Now if Mrs. Anderson on the telephone had said to you that they wanted 
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the policies renewed what record or not of it would you have made or who 
would you have told about it? A. Mr. Cary Jones. bie 

“OQ. You would have reported back to him that the policies were to be 
renewed? A. He was standing right there at the time I had the conversation, 

“Q. And that is the report you would have made to him? A. Yes, sir. 

“Q. And it was pursuant to that authorization or arrangement with him 
that you called Mrs. Anderson over the telephone at the time stated? A. Yes, sir, 

“Q. And that was your purpose in calling up Mrs. Anderson, to determine 
there in the office of R. B. Jones & Sons definitely whether the policies were 
to be renewed or dropped? A. Yes, sir.” 

The witness further testified that the matter had slipped his mind, and that 
after he had given the telephone number of Anderson to Cary Jones there was 
not anything further to keep in mind. “Mr. Jones was looking after the business 
and when I gave him the telephone number and told him to get in touch with 
Anderson I knew he would do it.” 

Mr. Cary Jones testified that it was a custom and practice to have a call 
made over the telephone to a person whose policy was about to expire and they 
would ask whether he wanted to renew or cancel the policy; that when his 
attention was called to the Anderson expirations, “I looked them over and Mr, 
Deiber was in the office at that time and so I went over to his desk, telling him 
that Mr. Anderson’s insurance was expiring and that I didn’t know where to 
find Mr. Anderson, but that I wanted to tell him that we would not renew the 
insurance unless Mr. Anderson paid cash because he owed us a small balance 
now, and asked if that would offend him in any way, I didn’t know how close a 
friend he was to Anderson and he said, ‘No, I will call Mrs. Anderson right now, 
I know where she is,. and find out where you can find him.’ And so he called 
Mrs. Anderson on the phone. When he got through talking to her he gave me 
a telephone number and said Mr. Anderson was out of town but I could reach 
him any week-end on this telephone.” Later in April he made connection with 
Mr. Anderson and asked him if he cared to have the policies renewed, and 
testified that Anderson said: “No, I am on a trade for this property, I won't 
need the insurance at all.” He also testified that Anderson said he wanted the 
insurance dropped; that he would have no use for it. After this conversation the 
expiration cards or memoranda in reference to the policies were marked “drop” 
and witness heard nothing further about the business until after the fire. 

Deiber was asked whether he had discussed renewal and had promised not 
to allow the insurance to expire as testified to by Anderson, and answered that 
he remembered the occasion of meeting Mr. and Mrs. Anderson and riding with 
them in the automobile, and as to whether the subject of renewal was discussed 
his answer was: “Not to my recollection, no, sir.” 

Defendant produced four witnesses who testified to statements made by 
Anderson after the fire to the effect that Anderson said that his insurance had 
expired; that his property was not covered; that he was hard up and had to 
let it go; and that he had no insurance. Anderson denied that he made these 
statements and also denied that he ever talked with Cary Jones over the tele- 
phone in reference to his insurance prior to its expiration, and denied that he 
ever told Jones that he desired to drop it, and said he never talked with Jones 
at all until after the fire. 


[2, 3] Was the demurrer properly ruled? The question challenges the 
closest scrutiny and calls for an accurate estimate of the substantive evidence 
and all attendant circumstances. The answer turns on the result of a quest for 
any sound evidence of the fact that defendant agreed to renew the insurance. 
It appears to be conceded that the proof was sufficient on other phases of the 
case to carry it to the jury. The truth of plaintiff’s evidence, available aid from 
that of defendant, and all reasonable inferences go in the balance on plaintiff's 
side. This is but a legal truism. Accordingly, we may write an epitome 0! . 
proof in this manner. Cary Jones, as a member of the firm of R. B. Jones 6 
Sons, was a general agent of defendant, vested with authority to make oral con- 
tracts for defendant. Plaintiff had dealt with the Jones agency for a number 
of years and had obtained through that office numerous policies of varying 
character. He always applied for the insurance desired to Deiber who occupie’ 
the office of R. B. Jones & Sons and had his desk near the desk of Cary Jones 
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They used the same telephone; to all appearances it was the office of R. 
B. Jones & Sons. Records of the Jones agency indicated Deiber as the solicitor 
or producer of the Anderson business, and he did in fact produce it. They also 
indicated Cary Jones as such solicitor. In the disposition of the Anderson busi- 
ness deference was given to the wishes of Deiber. The agency had numerous 
employees to produce and handle its business in the manner requested and di- 
rected by the general agents. The organization was divided into departments; 
an underwriting department was maintained and operated under its chief. It 
was the practice in the office, prior to an expiration date, to inquire of the in- 
sured whether a renewal was desired. This function was usually performed by 
a clerk or employee in the office under the direction of one of the general agents. 
The result of the inquiry would be noted on the expiration card which would go 
to the underwriting department for its action according to the memorandum. In 
pursuance of such practice the expiration cards of the Anderson policies were 
called to the attention of Cary Jones. The subject was discussed with Deiber 
because he had brought in the business and because of his acquaintance with the 
Andersons. Deiber was then in the office at his desk near the desk of Jones, 
and as a result of the conversation between them and at the instance of Jones 
and with his implied consent and acquiescence, and in his hearing and presence, 
Deiber called for the information in reference to the desire of the insured for 
a renewal. While Jones “was standing right there,” he heard Deiber give the 
assurance that the policies would be renewed on the same terms and conditions. 
All that Deiber asked was whether a renewal was desired. He learned that it 
was, reported this fact, and Jones heard the promise that the renewal would be 
made. Further, Deiber, upon request of Anderson, had previously promised to 
ascertain the expiration date and that the insurance would not be permitted to 
iapse. He was a solicitor for the Jones agency, and from Anderson’s viewpoint 
occupied a position similar to that of any other empoyee of R. B. Jones & Sons. 
The subject of renewal and the promise to renew the Anderson insurance passed 
out of Deiber’s mind and Jones either forgot or neglected to renew the policies 
in accordance with the understanding of the parties. 

The foregoing facts may be found or inferred from the record. They are, of 
course, extreme from defendant’s view, and not at all in accord with the proof 
offered by defendant, but quite contrary to all of it. 

We have concluded that there is some evidence to support a finding that there 
Was an agreement to renew, and that it was the agreement’ of defendant. All 
the circumstances confirm the fact that Deiber was the mouthpiece and Jones 
the spokesman who selected the means or instrumentality through which to obtain 
desired information and to communicate -his conclusions to the insured. The 
words of Deiber and the accompanying agreement were the words and agreement 
af Jones himself ; they were the result of the exercise of his own judgment and 
discretion. There was no surrender of the power and prerogatives vested in the 
general agent and no delegation of authority to Deiber to determine for the com- 
pany the desirability of renewal and to make a contract of his own volition for 
the defendant. While Jones advised with Deiber and might have deferred to his. 
judgment, he still retained complete control and direction of the entire transac- 
tion. The acts, conduct, and conversation of Deiber with the customer of the 
Jones agency were akin, and of like character, to the performance of any other 
mechanical or ministerial act performed by any clerk or employee of the or- 
ganization. Whether he was in fact such an employee is immaterial if he acted 
as such at the request and under the eye and direction of Jones. He was the 
means ot communication chosen by Jones who elected to converse through Deiber 
rather than to communicate directly with the insured or the insured’s represen- 
‘ative and talk for himself. If the conversation was that related by Mrs. Ander- 
ae ay it was repeated to or heard by Jones who learned that the insurance 
e tae renewed and he heard the declaration that it would be renewed. Under 
Gia ee was in effect the declaration of Jones. What we mean is 
ities 2.) - it reasonably infer the facts which we have stated. Jones “was 
that we s it t tg ee just there and nowhere else. It may be inferred 
rr = Acs = elbow of Deiber directing and controlling him. We see no dif- 
ikina ituation and the situation which would have been presented if the 

ad met tace to face and the same communications had occurred. The jury 
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would have been warranted in adopting such a view of the facts, and, if so adopted 
a conclusion of the jury that the contract to renew was the contract of Jones, and 
therefore the contract of defendant, would be supported by some evidence. The 
jury was not required to find that Jones delegated his authority to Deiber to con- 
tract for him, and could find that Jones was exercising his own discretion and 
making the contract himself through the means of his own selection and by virtue 
of his own authority so to do. It was competent for the jury under a proper 
instruction to so find, and under all the facts and circumstances the case made 
was submissible and the demurrer was properly ruled at the trial. Semper y. 
American Press, 217 Mo. App. 55, 74, 273 S. W. 186; Blumenfeld v. Meyer-Schmid 
Grocer Co., 206 Mo. App. 509, 519, 230 S. W. 132. 

Our attention has not been called to any case presenting a similar state of 
5° eg The case has been briefed and presented by plaintiff on the theory that 
the contract was made by Jones and therefore binding on defendant. Defendant 
presents its side of the case on the theory that no contract was made at all, and if 
made it was the contract of Deiber alone who had no power or authority to bind 
the defendant, and that Jones could not delegate such authority. The main con- 
tention turns upon a question of fact for the determination of the jury. 

[4, 5] Defendant also proposes that the demurrer should have been sustained 
because plaintiff was not entitled to recover on the theory presented in his in- 
struction. The proposition is out of place and beside the question of appropriate 
action on the demurrer because the demurrer was offered before any instruc- 
tions were given and called for judgment on the existing record of issues and 
evidence. “If the record then justified the action of the court, no subsequent 
action of the parties can make that error, which was not error at the time the 
ruling was made.” Schroeder v. Wells, 310 Mo. 642, 652, 276 S. W. 60, 63. 

[6] It does not follow necessarily, from the holding on the demurrer, that 
there was error in granting a new trial, and that the order therefor must be 
reversed merely because the court gave the wrong reason. If any other sufficient 
reason appears in the motion for a new trial, then the action of the court should 
be sustained. Dietrich vy. Cape Brewery & Ice Co., 315 Mo. 507, 513, 286 S. W. 
38. Defendant urges such other grounds. It is maintained that the court erred 
in giving and refusing instructions. This subject will now be considered. On 
submission of the case, plaintiff requested and the court gave the following di- 
rection: “The court instructs the jury if you believe from the evidence that 
about the latter part of April, 1926, and before May 4, 1926, the expiration date 
of the policy of defendant introduced in evidence, John Deiber called Mrs. An- 
derson by telephone and made inquiry as to whether said policy was to be re- 
newed, and that she was then acting in behalf of and as the agent of her hus- 
band O. M. Anderson, if so, and that in response to said inquiry she told Deiber 
in said conversation that they desired said policy renewed and continued in force 
on the same terms and in the same amount as before, if you so find, and that 
Deiber orally agreed with and informed her in said conversation that said policy 
would be so renewed, if you so find, and that R. B. Jones & Sons were then the 
general agents of defendant with authority to renew policies and under said 
agreement of renewal, if any, credit for the premiums on said renewals, if = 
was to be and was extended to plaintiff by R. B. Jones & Sons, if you so find, 
and that Cary Jones of said agency had directed Deiber to call the Andersons 
and ascertain whether said policy introduced in evidence was to be renewed or 
discontinued and had delegated and entrusted to Deiber authority to so renew 
said policy, if you so find, and that by reason of said authorization, if — 
Deiber said Deiber in so agreeing to said renewal, if he did, was acting un 4 
the authority and as agent of R. B. Jones & Sons, if you so find, and that od 
property was at said times owned by plaintiff and was totally destroyed by find 
fire and before said fire was of the value of more than $8,000.00, if you sof ai 
then your verdict must be for plaintiff and against defendant in the aD 
sum of $1,500.00 on which you may allow interest at six per cent per ann 
from July Ist, 1926, to date.” mm 

Defendant requested and the court refused instruction 10 in these ie or 
“You are instructed by the court that R. B. Jones & Sons who were the defen : 
ant’s duly authorized agents, had no authority to delegate to John Deiber - 
thority to make an oral contract of insurance on defendant's behalf; and yo 
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can not on any such ground find Deiber to have been acting at any time as the 
agent of defendant.’ 


[7] Under the law and the evidence plaintiff was not entitled to the in- 
struction given. The theory of the instruction is that plaintiff may recover 
against defendant on an oral agreement made by Deiber. This is not permissible 
unless Deiber was authorized to make insurance contracts for the defendant. 
The only permissible theory under the petition is that defendant orally con- 
tracted as alleged. Defendant could be liable only on the contract of an author- 
ied agent. Jones was an authorized agent and could make binding oral con- 
tracts for the defendant, but there is no evidence that Deiber was such an agent, 
and no evidence that Jones had any authority to appoint a subagent and qualify 
him to contract for defendant. So far as the evidence shows, the authority vested 
in Jones was personal and could not be delegated. In the absence of proof that 
defendant as principal conferred upon Jones as agent the power of substitution, 
Jones would have no right or authority to delegate to Deiber the exercise of the 
skill, judgment, and discretion of the authorized agent, together with the power 
to make contracts for defendant. The agent of an agent is not the agent of the 
principal. The instruction authorized recovery on the ground that Jones had 
delegated authority to Deiber, and that Deiber acted under said authority as 
agent of R. B. Jones & Sons. As a matter of law the instruction is wrong. 
Land & Lumber Co. v. Chrisman, 204 Mo. 371, 378, 102 S. W. 973; Hodkinson v. 
Machinery Co., 161 Mo. App. 87, 91, 142 S. W. 457; Winkleback v. Bank, 155 
Mo. App. 1, 12, 136 S. W. 712; Albers v. Phoenix Ins. Co., 68 Mo. App. 543, 545; 


McCollum v. Ins. Co., 65 Mo. App. 304; McClure v. Mississippi Valley Ins. Co., 
4 Mo. App. 148, 153. 


(8] Plaintiff seeks to avoid the error in the instruction, which is impliedly 
conceded, by reference to admissions made by defendant’s counsel to the effect 
that the only issue to be tried was “whether there was an oral contract of 
insurance.” This assertion was made during the course of the opening state- 
ment; and in his closing argument in these words: “Did the defendant through 
ai authorized agent make an oral contract to renew this policy? If you answer 
that question ‘yes,’ you should return a verdict for the plaintiff. If your answer 
is ‘no’ you should return a verdict for the defendant.” Plaintiff contends that, 
taking the statements together, the question of agency and all points of contro- 
versy were eliminated save the one question as to whether there was an oral con- 
tract. We do not agree with plaintiff as to the effect of the admissions, but 
interpret them to imply, as well as to state expressly, that the contract to be 
binding on defendant must be made by an authorized agent. We see no justifica- 
tion in this for a finding by the jury that an oral contract made by anybody would 
be sufficient to support plaintiff’s case. Neither do we find any justification for the 
mstruction in the assertion of plaintiff that it merely places an unnecessary burden 
nm the plaintiff, and defendant may not complain. It is said that there was no 
necessity for the jury to find that Jones had delegated to Deiber authority to re- 
tew the policy, and that Deiber in so agreeing was acting under said authority 
and as agent for R. B. Jones & Sons. As stated before, the basis of the recovery 
st up in the instruction was an oral agreement made by Deiber, and it was neces- 
ary that the jury find that Deiber had a right and the power to so agree for 
tetendant. Plaintiff sought to supply this necessary requirement by having the 
jury find that Deiber’s authority was delegated to him by Jones. This finding was 
tot authorized, and there was no showing of authority from any other source. 
prose the situation, Deiber’s oral agreement could have no binding effect upon 
sfendant, even though Deiber was at the time acting as the agent of R. B. 
Jones & Sons. It would be as ineffective as the oral agreement of any other un- 
thorized person who assumed to contract for defendant. Under the state of the 
‘ecord, the only theory upon which plaintiff could recover was that of an agree- 
ment made by Jones, the authorized agent, and not upon the theory of delegated 


aa Deiber. The instruction does not require a finding that Jones made the 
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refusal of defendant’s instruction, and that these errors justify the action of the 
trial court in sustaining defendant’s motion for new trial. 

It is unnecessary to consider other alleged trial errors. The same things may 
not occur again. The appropriate ruling in a future trial on the subjects presented 
will be governed by the attendant circumstances which we cannot foresee. The 
judgment awarding a new trial should be affirmed. The Commissioner so re- 
commends. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Boyer, C., is adopted as the opinion of the court, 
The order granting a new trial is affirmed. 

All concur. 


LAXTON v. RETAIL HARDWARE MUT. FIRE INS. CO. No. 17358. 
Kansas City Court of Appeals. Missouri. Feb. 29, 1932. 
Rehearing Denied April 4, 1932. 
48 Southwestern Reporter (2d) 144. 
1. INSURANCE. 

Insurer’s inability to deny that property insured against fire was worth {full 
amount of insurance when policies were issued does not make insured’s claim for 
subsequent loss “liquidated” so as to invalidate accord and satisfaction (Rev. St. 
1929, § 5829). 

(For other cases, see Insurance, Dec. Dig. § 579.) 


4. INSURANCE. 

That adjuster told insured that three-fourths value clause in fire policy was 
valid does not relieve insured of execution of releases and acceptance of money 
tendered for amount of loss. 

(For other cases, see Insurance, Dec. Dig. §§ 579, 603.) 

5. INSURANCE. 

Insured’s alleged mistake in arriving at accord on assumption of validity of 
three-fourths value clause in fire policy is immaterial, where, before satisfaction, 
attorney had advised him that such clause was invalid. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

6. INSURANCE. 

Insured’s alleged mistake as to validity of three-fourths value clause in fre 
policies was mistake of law and insufficient to set aside accord and satisfaction 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from Circuit Court, Boone County; H. A. Collier, Judge. : 

Action by George A. Laxton, ete., against the Retail Hardware Mutual Fire 
Insurance Company. 

From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Don C. Carter, of Sturgeon, for appellant. as 

Frank G. Harris, L. M. Price, and Ralph Alexander, all of Columbia, tor 
respondent. 

BLAND, J. a ; 

This is an action on two policies of fire insurance. The case was tried betore 
the court without the aid of a jury, resulting in a judgment in favor of defend- 
ant. Plaintiff appealed. 

The material facts, which are undisputed, show that on March 4th, 1929, de 
fendant insured against fire plaintiff’s stock of hardware and_ fixtures located # 
Sturgeon. There were two policies totaling $15,000.00, of which $500.00 was upoa 
plaintiff’s fixtures and $14,500.00 upon his stock. On March 30th, 1929, the property 
was destroyed by fire. On April 2nd of that year defendant’s adjuster met = 
plaintiff and they agreed that the actual value of the fixtures at the time ot = 
fire was $624.00, the stock of hardware $13,789.32 and that the loss was os 
Thereupon, plaintiff filed and swore to proofs of loss fixing and declaring ‘ 
loss on the fixtures and stock of hardware at the sums aforementioned. He = 
a claim for $500.00 on the fixtures, and $10,304.87 on the stock of hardware, being 
three-fourths of the value on such stock at the time of the fire. The policies Cot 
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tained what is known as a “three-fourths value” clause, by the terms of which 
the insurer was liable to pay only three-fourths of the actual value at the time 
f the fire of the goods destroyed. 

' The amount of the losses was arrived at upon the calculations of the ad- 
juster. He based his calculations, as to the stock of goods, by beginning with 
plaintiff's inventory made upon the preceding January Ist, and then making proper 
additions and deductions, which he claimed was the proper way to arrive at the 
actual cash value of the merchandise at the time of the loss. He stated that was 
“what the company required in making a settlement.” 

With reference to the adjustment on the basis of the three-fourths value 
dause, plaintiff’s agent, who represented him in the matter, stated to the adjuster: 

“What about that three-fourths value clause—are you going to take one- 
fourth of this amount of goods away according to that?’ and he said, ‘Yes, that 
is the law in this state and the only settlement I can make—take off one-fourth.’ 

“Q. In other words, he refused to figure your loss at a greater amount than 
three-fourths of this amount? A. That is right.” 

On April 12th, a few days after the proofs of loss reached defendant at 
Qwatonna, Minnesota, defendant sent its check to plaintiff in the amount for 
which the loss had been adjusted, with releases for him to sign. On April 17th, 
plaintiff wired defendant asking that the claim be held open for further discus- 
sion but that he be allowed to cash the check to pay his creditors. In response 
defendant wired that if the adjustment was wrong plaintiff must return the check 
“with explanation.” On the same day that defendant wired plaintiff it wrote him 
a letter referring to the telegrams and expressing surprise that plaintiff was not 
satisfied with the adjustment, and stating: 

“Of course, if there has been any error made, we shall be more than glad 
to do anything that we can to rectify it, but if there is to be any further dis- 
cussion about the amount of the loss, it must be definitely settled before you cash 
ur check. If you have any complaint to make in connection with the way in 
which our adjusters handled your claim, we shall be glad to have you write us 
about it in detail.” 

On April 19th, before plaintiff received defendant’s letter of the 17th, but 
ater receiving defendant’s telegram, plaintiff wrote defendant that he had cashed 
the check “and am enclosing the receipts and policies herewith”; that the reason 
ehad wired defendant was that: 

“One of our friends (plaintiff's attorney) advised us that we might collect 
the full amount of our loss and we went to the Insurance Department of the 
State of Missouri and they advised us that your three-fourths clause would not 
hold good in Missouri and that we might collect the other fourth.” 

The letter further stated that there would be no lawsuit and 

“Please do not hold the matter open further but merely through courtesy 

advise us concerning these matters so we can have the truth about them.” 
_ On April 23rd, defendant wrote plaintiff expressing surprise that the Missouri 
insurance Department had advised plaintiff that the three-fourths value clause 
‘would not hold in Missouri” and that defendant understood that such a clause 
was mandatory. Defendant further said: 


__ “This is the first time in our experience that this question has come up, and 
elore giving you any definite answer, we wish to investigate the matter. If we 
‘ere Wrong in placing the Three-fourths Value Clause on your policy, you may 
test assured that we shall be glad to reopen the adjustment and give you all that 
you have coming to you. Just as soon as we have completed our inquiry, we shall 
lake this matter up with you again.” 


On April 24th, plaintiff wrote defendant highly praising its fairness in the 
Matter and stating: 


. We are perfectly willing to let you investigate the matter and when you ad- 
"st us we will take your findings as final.” 

Defendant investigated the matter and found that the Insurance Department 
tad not advised plaintiff as he claimed. On May Ist, defendant wrote plaintiff, 
w<iosing a copy of the letter from the Insurance Department, and stating “there 


“nothing further that we can do about the matter.” 


laintiff thereafter brought this suit claiming a balance due of $4,195.13. This 
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amount, in the words of plaintiff is, “the difference between the amount of insur- 
ance $15,000.00 and the amount paid, $10,804.87, on the theory that the three. 
fourths value clause was not valid, and because if the adjuster had calculated the 
value of the stock of merchandise on the right theory, that is, to begin with the 
value of the stock at $15,000.00 as of March 4, 1929, the date of the insurance. 
then the actual cash value of the stock at the time of the fire was $17,093.69, and 
appellant was entitled to a full settlement of $15,000, the amount of the insurance 
carried. And further, that if the three-fourths value clause was valid, then ap- 
pellant was entitled to a judgment of $2,015.40, being the difference between the 
amount of the draft, $10,804.87, and the amount of the actual cash value of the 
stock, after one-fourth had been deducted therefrom, or $12,820.27.” 

The amount of $2,015.40 is based upon what plaintiff claims to be a proper 
calculation as to the actual loss, regardless of the three-fourths clause, in that, 
the adjuster took, as his basis for the calculation of the loss, the inventory made 
on January Ist, whereas, plaintiff claims the proper basis is the amount of insur- 
ance upon the property on the date of its issuance, deducting therefrom the 
difference between the additions to the stock by way of purchases and the sales 
and also the depreciation. The evidence shows that plaintiff took February 2lst, 
1929 as being the date of the policies of insurance, whereas, the insurance policies 
were dated March 4th. However, in view of our disposition of this case, this is 
immaterial. 

Defendant pleaded that there had been an accord and satisfaction and one of 
the questions to be determined is whether or not the settlement made by defendant 
with plaintiff constitutes a defense based upon that theory. 


Plaintiff seeks to void the releases executed by him on four grounds: 

“Ist. Because the amount due appellant under the policies of insurance was 
not a disputed or unliquidated amount, such as brings into consideration the 
doctrine of accord and satisfaction. 

“2nd. Because said alleged accord and satisfaction lacks consideration to sup- 
port it. 

“3rd. Because appellant accepted said payment under a mistake of fact, believ- 
ing that was all he was entitled to under the law, and because the adjuster told him 
that amount was the total amount he was entitled to under the law. 


“4th. Because respondent waived the accord and satisfaction, if any existed, by 
reopening the settlement and adjustment of loss with appellant, subsequent to the 
receipt and cashing of said draft.” 

Plaintiff further claims that, there being no accord and satisfaction, he is en 
titled to recover the sum of $4,195.13, for the reason that the three-fourths value 
clause in the policies is void and even should it be decided that the clause 1s 
valid this recovery should be $2,015.40 for the reasons already stated. 

[1, 2] The first point for determination is whether or not there was, in 1act, 
an accord and satisfaction. We think that plaintiff is mistaken in claiming that 
the amount due plaintiff under the policies was liquidated. Of course, a claim may 
be liquidated in amount and there may still be an accord and satisfaction by the 
receipt of a smaller amount by the creditor, if the claim, itself, as distinguished 
from its amount, is disputed and the settlement made in view of the dispute, but 
no such situation is here present. The sole point is whether the amount of the 
claim itself was liquidated. Of course, if it was liquidated, there was no accord 
and satisfaction by the acceptance by plaintiff of the check in question. Ellis ¥. 
Mansfield, 215 Mo. App. 292, 256 S. W. 165. It is true that under the provisions 
of section 5829, Rev. St. 1929, the company is not permitted to deny that 
property insured was worth, at the time of the issuance of the policies, the 7” 
amount of the insurance thereon. But this merely prevents the insurer from deny- 
ing, at the time of writing the policies, that the property was worth the amount 
for which it was insured. It does not fix the amount of the loss and, under 
statute, it is still necessary for plaintiff to show the amount of his loss at - 
time of the fire. Curtis v. Indemnity Co., 327 Mo. 350, 37 S.W.(2d) 610, 04 
Smith v. Ins. Co., 195 Mo. App. 379, 384, 385, 191 S. W. 1034; Parson W. Sie 
bridge v. Standard Fire Ins. Co., Hartford, Conn., 193 Mo. App. 687, 187 >. - 
79; Avery v. Ins. Co., 222 Mo. App. 467, 280 S. W. 726. It is, therefore, quite 
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apparent that the amount of plaintiff's recovery was not liquidated by the agree- 
ment of the parties made in the contract of insurance. 

“Where a claim is unliquidated or in dispute, payment and acceptance of a 
ss sum than claimed, in satisfaction, operates as an accord and satisfaction, in 
the absence of fraud, artifice, mistake, or imposition, as the rule that the receiving 
of a part of the debt due, under an agreement that the same shall be in full 
atisfaction, is no bar to an action to recover the balance, does not apply, where 
plaintiff's claim is disputed or unliquidated. Under these circumstances there is a 
suficient consideration for the settlement. The fact that the creditor was not 
legally bound to make any abatement of his claim, or that the amount accepted 
was much less than the creditor was entitled to receive and would have recovered 
had he brought action, or that he was induced to accept a part of his claim, by 
fear that he would lose the whole of it, does not in any way affect the operation 
of the rule, and it is of no importance which of the parties was right in his con- 
tention, or that in fact they were both wrong.” 1 C. J. pp. 551-553. 

See, also, Brady v. Ins. Co., 180 Mo. App. 214, 167 S. W. 1171; Zinke v 
Knights of Maccabees of the World, 275 Mo. 660, 205 S. W. 1; Pollman v. St. 
Louis, 145 Mo. 651, 47 S. W. 563; McCormick v. St. Louis, 166 Mo. 315, 65 
§. W. 1038; St. Joseph School Board v. Hull, 72 Mo. App. 403, 409; Maack v. 
Schneider, 51 Mo. App. 92. 

We have examined Goodson v. Acc. Ass’n, 91 Mo. App. 339; Crowder v. Con. 
Cas. Co., 115 Mo. App. 535, 91 S. W. 1016; Dodt v. Ins. Co., 186 Mo. App. 168, 
171 §. W. 655; Biddlecom v. Assur. Co., 167 Mo. App. 581, 152 S. W. 103 and 
like cases cited by plaintiff, and find them not in point. In some of these cases 
there was fraud in the settlement. Other of the cases involve life insurance where 


the amount of the loss was fixed by the contract of insurance or by operation of 
law. 


[3] In the case at bar the amount of plaintiff’s indemnity was not fixed by 
the policies of insurance nor by operation of law, but was a matter to be de- 
termined when the loss occurred by the facts then existing. The settlement of an 
ces furnishes the consideration for the accord and satisfaction. 
1C. J. p. 553. 

[4] There is no merit in the contention that because the adjuster told plaintiff 
that the amount defendant was paying was all that he was entitled to under the 
law, in that the three-fourths value clause was valid, entitled plaintiff to escape 
the effect of his act in executing the releases and accepting the money. 


[5] It is quite apparent that the doctrine of mistake has no place in this case. 
The mistake, if any, was had in arriving at the accord but before satisfaction 
plaintiff had been advised by an attorney that the three-fourths value clause in the 
plicies was void. It is quite apparent that plaintiff did not accept the money on 
account of a mistake but took it either believing the clause was invalid or regard- 
less as to whether it was or not and because of his necessities. 

_ [6] In addition to this, had there been a mistake it was one of law and not 
of fact. Even assuming that plaintiff and the adjuster made the settlement on the 
mistaken hypothesis that the clause in question, was valid, all of the facts were 
known, the mistake being in the law itself. The parties in making the settlement, 
that is in liquidating an unliquidated claim, misinterpreted the law. This was a 
pure mistake of law and one that the courts will not remedy. City of St. Louis 
v. Priest, 88 Mo. 612; Norton v. Highleyman, 88 Mo. 621; Price v. Estill, 87 Mo. 
38; Couch v. Kansas City, 127 Mo. 436, 30 S. W. 117. There is no charge of 
trad or overreaching on the part of the adjuster, even if such would be a de- 


tense. See Ordway v. Ins. Co., 35 Mo. App. 426, 433; Allgood v. Tarkio, 222 Mo. 
App. 964, 6 S.W.(2d) 51, 55. 


_ [7] It is doubtful if there is any question of waiver of the accord and satis- 
‘action in this case, but even if the conduct of the defendant can be said to con- 
‘utute such a waiver, then defendant was not bound thereby, because there is no 
tement of estoppel existing nor was the alleged agreement to reopen the matter 
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consideration. When the alleged waiver was made the contract of 
been consummated. It was final and complete. Nothing short of a 
with all of the necessary elements, including a consideration, could 
S reopening the accord and satisfaction. 1 C. J. p. 569; 13 C. J. p. 
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on F. W. Brockman Commission Co. v. Kilbourne, 111 Mo. App. 542, 8 S, W. 
275. 

From what we have said it is unnecessary to pass upon the validity of the 
three-fourths value clause contained in these policies of insurance, for the reason 
that it is apparent, in any event, that there has been a final settlement of the 
amount of plaintiff’s loss and he is not entitled to recover. 

The judgment is affirmed. All concur. 


NORTHWESTERN NAT. INS. CO. v. FERSTMAN. 
Court of Appeals of Ohio, Cuyahoga County. March 31, 1932. 
181 Northeastern Reporter 499. 
2. INSURANCE. 


Insurer jield estopped to assert restrictive provisions of fire policy respect- 
ing insured’s title to property as defense to action on policy, where soliciting 
agent had knowledge of condition of title before policy was issued (Gen. Code, 
§ 9586). 

Fire policy on personal property contained restrictive provision that 
no agent or representative had power to waive any condition in policy 
so as to bind insurer, and that policy was void if interest of insured in 
property covered was other than unconditional sole ownership, or if it 
was incumbered or became incumbered by chattel mortgage, and facts 
disclosed that insured had executed chattel mortgage on insured prop- 
erty to her father without consideration, and that insurer’s agent was in- 
formed concerning mortgage before issuance of policy. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 
3. INSURANCE. 

Derflal in reply of existence of restrictive clauses in fire policy by insured’s 
assignee suing on policy veld sufficient to invoke estoppel of insurer to assert 
such clauses as defense. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 


Suit by J. Ferstman against the Northwestern National Insurance Company 
Judgment for plaintiff, and defendant brings error—|By Editorial Staff.] 

Affirmed. 

John H. McNeal, of Cleveland, for plaintiff in error. 

James T. Cassidy, of Cleveland, for defendant in error. 

LeEvINE, P. J. 

The parties appear in this court in reverse order. Plaintiff below, J. Ferst- 
man, obtained a judgment in the common pleas court against the Northwestern 
National Insurance Company, and error proceedings are prosecuted here seeking 
a reversal of said judgment. 

Suit was instituted by J. Ferstman against the Northwestern National In- 
surance Company in the common pleas court by the filing of a petition wherein 
it was, in substance, alleged that on December 13, 1928, the insurance company 
issued and delivered a certain policy of fire insurance to one Betty Meltzer on 
certain personal property belonging to her; that on January 20, 1930, a fire oc- 
curred and the property covered by the policy was destroyed by fire; that on 
February 7, 1930, Betty Meltzer, who was the daughter of J. Ferstman, assigned 
her interest in the proceeds of the policy to her father, who thereupon filed the 
petition setting forth the allegations referred to, and also alleging that both he 
and Betty Meltzer had duly performed all of the conditions under the policy 
on their part to be performed. 

The insurance company filed an amended answer wherein it admitted the 
issuance and delivery of the policy of insurance, and for a second defense plead- 
ed the breach of certain conditions contained in the policy, as follows: 

“In consideration of the stipulations herein named * * * 

“This Policy is made and accepted subject to the foregoing stipulations and 
conditions, and to the following stipulations and conditions printed on_back 
hereof, which are hereby specially referred to and made a part of this Policy, 
together with such other provisions, agreements, or conditions as may be en- 
dorsed hereon or added hereto; and no officer, agent or other representative 0! 
this Company shall have power to waive any provision or condition of this Pol- 
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icy except such as by the terms of this Policy may be the subject of agreement 
endorsed hereon or added hereto; and as to such provisions and conditions no 
oficer, agent or representative shall have such power or be deemed or held to 
have waived such provisions or conditions unless such waiver, if any, shall be 
written upon or attached hereto, nor shall any privilege or permission affecting 
the insurance under this Policy exist or be claimed by the insured unless so 
written or attached. * * * 

“This entire policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance concerning 
this insurance or the subject thereof; or if the interest of the insured in the 
property be not truly stated herein; or in case of any fraud or false swearing 
by the insured touching any matter relating to this insurance or the subject 
thereof, whether before or after a loss. 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
1 added hereto, shall be void * * * or if the interest of the insured be other than 
unconditional and sole ownership; * * * or if the subject of insurance be per- 
sonal property and be or become encumbered by a chattel mortgage * * *” 

It will be seen that the above “restrictive provisions” refer (a) to character 
of title of the assured in the chattels so insured, and (b) to the nonwaiver or 
voidance provision which limits the power of the agent to bind the insurance 
company. 

Defendant averred that no agreement was ever, at any time, written upon 
or attached to said policy of insurance which in any manner waived or altered 
any of the above-quoted conditions or provisions of said policy of insurance. 

It is further alleged that on July 3, 1928, the named assured, Betty Meltzer, 
in said policy, duly executed, signed, and delivered a certain chattel mortgage in 
the sum of $2,000 to the plaintiff, J. Ferstman, on said personal property referred 
to in said policy of insurance; and that said J. Ferstman executed an affidavit on 
the back of said chattel mortgage to the effect that said mortgagor, Betty Melt- 
zer, was indebted to him in said sum of $2,000, and that said mortgage was exe- 
cuted to him in good faith and to secure the payment of said sum of money; 
that said mortgage was filed of record on July 12, 1928, in the office of the county 
recorder for Cuyahoga county, Ohio, and that said mortgage was in full force 
and effect, unsatisfied and undischarged of record, on December 13, 1928, in the 
fice of the county recorder for Cuyahoga county, Ohio, at which latter time 
said policy of insurance was issued and delivered to said Betty Meltzer; all of 
which latter was well known to said Betty Meltzer and said plaintiff, J. Ferst- 
man, before said date of December 13, 1928, when said policy of insurance was 
issued and delivered to said Betty Meltzer; also defendant alleged that it had no 
knowledge of the existence of said chattel mortgage until after the occurrence 
it said fire on January 20, 1930, and that they would not have issued and de- 
livered said policy of insurance had they known of the existence of said mort- 
gage on said property; and that the existence of said mortgagee greatly increased 
the hazard of said risk under said policy; and defendant also averred that by 
reason of said breach of said conditions of said policy the same was of no force 
and effect and at all times null and void ab initio. 

The reply filed by defendant in error to the insurance company’s amended 
answer contained a denial of the execution, delivery, and filing of a valid mortgage 
and the execution of a valid affidavit on said mortgage. There was also a denial that 
a valid mortgage was duly executed by Betty Meltzer to her father, who is the de- 
tendant in error, in good faith, to secure the payment of any sum of money or that 
te mortgage was filed of record in the office of the county recorder of Cuyahoga 
county, Ohio. The reply also denies that Betty Meltzer, the assured named in the 
policy were incumbered by a valid chattel mortgage on the date when the policy 
and it also denied that the household goods and personal property covered by the 


policy were incumbered by a valid chattel mortgage »n the date when the policy was 
issued and delivered. 


a appears from the record that Betty Meltzer, the assured named in the 
policy, and who assigned the same to her father, J. Ferstman, transacted her 
dusinéss with reference to the policy through one J. D. Levin, who was an in- 


surance solicitor: 


a: that he took the application of Betty Meltzer, delivered the 
POUCY, 


and received the premium; that she told this soliciting agent at the time 
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she placed her application with him that she had given a mortgage to her 
father, for which there was no consideration, and for which she received no 
money, which mortgage was given, signed, and filed solely for the purpose of 
preventing her husband, from whom she had become estranged, from removing 
her household goods and personal effects in her absence. 

The defendant in error relies upon section 9586, General Code, which pro- 
vides as follows: “A person who solicits insurance and procures the application 
therefor, shall be held to be the agent of the party, company or association, 
thereafter issuing a policy upon such application or a renewal thereof, anything 
in the application or policy to the contrary notwithstanding.” : 

It is contended on the strength of said section 9586, General Code, that such 
knowledge as the soliciting agent obtained about the title of the property in- 
sured at the time or before the issuance of the policy is, as a matter of law, im- 
puted to the insurance company. The trial court sustained this contention. 

Our attention is directed by plaintiff in error to the latest pronouncement 
of the United States Supreme Court in the case of Sun Insurance Office y., 
Scott, 284 U. S. 177, 52 S. Ct. 72, 74, 76 L. Ed. ——, wherein it was held that a 
provision in a fire insurance policy covering personal property, avoiding the 
policy should it be or become incumbered by a chattel mortgage without the 
consent of the insurer indorsed on the policy, was a valid stipulation, the viola- 
tion of which constituted a complete defense to an action on the policy. The 
court further held that knowledge of insurer’s local agent of an incumbrance on 
the insured property was not imputable to the insurer so as to constitute the 
consent to an incumbrance required by the policy as a condition of the insur- 
ance remaining in force, by virtue of a statute which makes a person who so- 
licits or takes an application for insurance the agent of the company, anything 
in the application or the policy to the contrary notwithstanding, where the pol- 
icy provides that as to conditions therein which may be waived no officer, agent, 
or representative of the insurer shall have power to waive, or be deemed or held 
to have waived, such provisions or conditions, unless such waiver, if any, shall 
be written upon or attached to the policy. 

In the opinion the court comments upon section 9586, General Code of Ohio, 
and also on the assertion of counsel that decisions of the Ohio courts interpret- 
ing the statute are to the effect that the agency thus imputed to the solicitor ex- 
tends to all matters of contract with respect to the policy, including consent to 
the alteration of its terms, as follows: 

“On its face the statute does not go so far. We have examined the author- 
ities cited and fail to find that they give it any such force or effect. They do not, 
as respondent claims, define the scope of the agency created by the statute, but 
leave it to be defined by applicable principles of common law. In the present 
cases the policy limits its scope, and we think the written contract must control. 

“For the reasons given it is clear that the petitioners did not waive the con- 
dition against incumbrance nor consent to the giving of the chattel mortgage, 
and that there was nothing in the situation which deprived them of their de- 
fense based upon that condition.” 


The effect of this holding is that a policy of insurance is a contract in writing 
of such a nature as to be within the general rule of law that a contract in writing 
cannot be varied or altered by parol testimony. 

This holding of the United States Supreme Court is in conformity with the 
previous decisions of the same court, principally in Northern Assurance Co. 0 
ie v. Grand View Building Ass’n, 183 U. S. page 308, 22 S. Ct. 133, 4 L. 
ad. 213. 

Contrasting the syllabus of Sun Insurance Office v. Scott, supra, we quote 
paragraph 1 of the syllabus in the case of Foster v. Scottish Union & National 
Ins. Co. of Edinburgh, 101 Ohio St. 180, 127 N. E. 865, as follows: “The knowl- 
edge of the agent of a fire insurance company as to the title by which property 
is held, with respect to which property the agent, acting within the scope of his 
apparent authority procures the issuance of a policy of fire insurance, is im- 
puted to his principal, and is in law the knowledge of such principal.” 

It seems to us that there is a direct conflict between the holding of the 
United States Supreme Court and the consistent holding of the Supreme Court 0 
Ohio on the question of whether the knowledge of an agent of a fire insurance 
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company with respect to the title by which property is held is imputed to his 
principal, the insurance company. 

A study of the Foster Case discloses that the court had before it various 
citations announcing a contrary rule by the United States Supreme Court. We 
quote from page 188 of 101 Ohio St., 127 N. E. 865, 867, in the Foster Case, supra, 
as follows: 

“That parol evidence cannot be received to vary or modify the terms of the 
written policy is the substantial ground of the decision in Northern Assurance 
Co. v. Grand View Bldg. Assn., supra. At page 361 of 183 U. S., at page 153 of 
2S. Ct. (46 L. Ed. 213), Justice Shiras says: ‘Contracts in writing, if in unam- 
biguous terms, must be permitted to speak for themselves, and cannot by the 
courts, at the instance of one of the parties, be altered or contradicted by parol 
evidence. * * * This principle is applicable to cases of insurance contracts as 
fully as to contracts on other subjects.’ Two further steps in the process of rea- 
soning led the court to a final judgment for the insurance company. They are: 
First. ‘The insured is presumed, as matter of law, to be aware of such limita- 
tions—the voidance and nonwaiver clauses. And, second. ‘There is no finding 
that the agent communicated to the company * * the fact that there was existing 
insurance on the property, and that he had undertaken to waive the applicable 
condition.’ 

“It is impossible to accept this reasoning. It is indeed true that the insured 
cannot by parol vary a written obligation by which he has undertaken to be 
bound, or one which he has accepted as the measure of his rights, either know- 
ing its contents or having had a reasonable opportunity to know them. In either 
case he is held to the terms of the writing because he has made it his own. 
This is quite another thing from presuming him to know what in fact he does 
not know. If in such case he is held to the terms of a writing which he has not 
read, it is because his neglect to read after opportunity to do so is his deliberate 
acceptance of the writing, or, rather, his election to be bound thereby, whatever 
its contents. If again, in such case the insured is deprived of his fancied secur- 
ity by the express terms of the written policy he cannot plead his own neglect to 
circumvent the consequence of a written contract, which, so far as is known by 
the other contracting party, is in all respects open and fair.” 


It is quite clear to us that the doctrine of estoppel is the underlying ground 
for the holding in Ohio that the knowledge of the soliciting agent must be im- 
puted to his principal. 

[1] We thus have before us two conflicting precedents, and this court is 
called upon to choose whether it will follow the supreme authority of the United 
States Supreme Court, or the highest authority of our own state which pro- 
nounced a contrary view on the same subject. The general rule seems to be that, 
where only state statutes and policies are involved, a state court of a jurisdiction 
inferior to that of the state’s highest tribunal is bound to follow the decisions 
of the highest tribunals of the state, as against the decision of the federal court, 
including the decision of the United States Supreme Court. In such matters the 
decision of the Supreme Court of the United States is of course entitled to the 
highest respect; but, however high may be the consideration due to the decisions 
of that august tribunal, they cannot be above the reach of respectful examin- 
ation and inquiry into the reasons and authority upon which they rest, when 
brought under review in the determination of a matter in a state court. 

It seems clear that the essential difference between the United States Su- 
preme Court and the Supreme Court of our own state lies in the application of 
the parol evidence rule. The rule pronounced by the Ohio Supreme Court in the 
Foster Case does not attempt to set aside or infringe upon the parol evidence 
tule, but states that the doctrine of estoppel applies to this situation; that by 
the chancery power of the court the insurer will be enjoined, or estopped from 
setting up the restrictive terms of the policy as a defense to a suit at law by 
the assured based upon the policy, on the ground that to permit such defense 
at law would be to work inequity or fraud upon the insured. See Foster v. In- 
surance Co., supra, 101 Ohio St. 190, 127 N. E. 865. On page 191 of 101 Ohio St., 
127 N. E. 865, 868, the opinion states: “In many jurisdictions the conclusion in- 
dicated is reached on the theory of estoppel.” 

Independent of the provisions of section 9586, General Code of Ohio, or even 
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in the absence of them, the doctrine of estoppel, which has become imbedded in 
our substantive law, when applied to a situation such as exists in the case at bar 
would, under the Ohio decisions, bind the principal to such knowledge as the 
agent possessed prior to the issuance of the policy. 

In this apparent conflict between the United States Supreme Court decisions 
and ihe dccision of our own state Supreme Court this court places a great deal 
of reliance on the clear statement found in Wells on Res Adjudicata and Stare 
Decisis, 583, as follows: “In matters of the construction of United States laws. 
treatics or constitutional provisions, the authority of the United States courts is, 
of nccessi‘y, paramount; while e converso in the construction of state constitu- 
tions and state laws, the decisions of the courts of the particular state are 
parsmount and each is to follow the other in these respective spheres. The 
Mississippi court says of this relationship, in part: ‘While we entertain a proper 
respect for the opinions of the Supreme Court [of the United States] and are 
willing to yield to it the deference which is due to so distinguished a tribunal, 
yet when its decisions come in conflict with those of this court in relation to 
questions over which the jurisdiction of this court is ample, and its decisions 
final, we feel bound to adhere to our own decisions. Any other rule would sub- 
ject the opinions of this court to a degree of fluctuation and change greatly to 
be deplored. Retrospective legislation has aways been deemed unjust and op- 
pressive. Whenever courts of justice alter or change the rules of law they have 
once established, and on the faith of which contracts have been made, or rights 
acquired, many of the most injurious effects of retrospective legislation will re- 
sult from such action.’” Shelton v. Hamilton, 23 Miss. 498, 57 Am. Dec. 149. 

[2] We are content to rest our conclusion on the basis of the Foster Case, 
and to hold that the insurance company in the case at bar is estopped from as- 
serting the restrictive provisions of the policy as a defense to the action by the 
assured or her assignee, on the ground that the record shows that the assured 
fully disclosed the true condition of the title to the property to the agent of 
the company before the policy was issued, and therefore to permit the defense 
of the restrictive clauses of the policy on the part of the insurance company un- 
der the circumstances would be to work inequity, if not fraud, upon the assured. 

[3] It is contended by the plaintiff in error that the defendant in error did 
not plead a waiver on the part of the defendant, nor did he plead fraud or mis- 
take in the execution of the policy, nor did he seek a reformation of the policy; 
that upon the face of the policy, the restrictive clauses appearing therein, and 
under the admitted facts of the case, no recovery could be had unless the policy 
was first reformed to conform to the representations made by the assured to 
the agent before the policy was issued. 

We do not agree with this contention of plaintiff in error. The petition of 
the plaintiff contains the necessary allegations showing the issuance of the pol- 
icy, the payment of the premium, and the compliance with all conditions con- 
tained in said policy, the sustaining of the loss by fire, and the prayer for judg- 
ment therefor. To defeat the cause of action set forth in the petition, the insur- 
ance company points to restrictive clauses in the policy, which were denied in 
the reply. We hold, by the application of the doctrine of estoppel, that the in- 
surance company is enjoined or estopped from asserting these restrictive 
clauses by way of defense, because the soliciting agent had knowledge of the 
true conditions as to title before the policy was issued. The denial in the reply 
of the existence of these restrictive clauses is in our opinion sufficient to invoke 
the doctrine of estoppel, in view of the evidence which discloses rather clearly 
that the agent of the company had full knowledge of the true conditions, and 
in view of the principle of law enunciated by the Ohio Supreme Court in the 
Foster Case to the effect that such knowledge is imputable to the insurance 
company. 

We do not deem it necessary to discuss other minor questions, as the mat- 
ters discussed are decisive of the case before us. 

For the reasons given, the judgment of the common pleas court will be 
affirmed. 

Judgment affirmed. 

Weygandt, J., concurs. 

Vickery, J., not participating. 
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Fire Ass'n. of Philadelphia v. Correll 


FIRE ASS’N OF PHILADELPHIA v. CORRELL. No. 21346. 
Supreme Court of Oklahoma. May 31, 1932. 
10 Pacific Reporter (2d) 686. 
1, INSURANCE. : 

Plaintiff, suing on fire policy insuring property, “while located and contained 
as described herein and not elsewhere,” must allege and prove property was con- 
tained in designated building at time of loss. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. INSURANCE. 

Petition alleging insured’s ownership of goods, their total destruction by fire, 
and that insured had performed all conditions of policy held sufficient as war- 
ranting inference that property destroyed was located in building described in 
policy. 

(For other cases, see Insurance, Dec. Dig. § 632.) 

5. INSURANCE. 

Evidence held sufficient for jury in action on fire policy as showing property 
insured was within building described in policy. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Syllabus by the Court. 

1. When it is stated in a fire insurance policy that the company insures cer- 
tain property “while located and contained as described herein and not elsewhere 
* * * all only while contained * * *” in a building described therein, it is 
incumbent upon plaintiff to allege and prove that the property destroyed was 
therein contained at the time of the loss. Firemen’s Fund Ins. Co. v. Box, 123 Okl. 
113, 252 P. 433. 

2. When the petition alleges the plaintiff was the owner of certain goods, 
wares, and merchandise fully set out and described in the policy attached to the 
petition located in the town therein described at the time of its insurance and 
destruction by fire, and in another paragraph alleges that on the Ist day of Janu- 
ary, 1928, said goods so described in said policy attached to the petition were 
totally destroyed by fire, and in another paragraph that plaintiff had performed all 
the conditions of said policy on his part, it will be inferred that the pleader in- 
tended to allege that said property was located in the building described in said 
policy at the time of the fire, and the petition will be held sufficient as against a 
general demurrer. 

3. “Pleadings attacked by a demurrer should be liberally construed in favor 
of the pleader where material allegations are merely defectively stated and not 
entirely omitted.” Firemen’s Fund Ins. Co. v. Box, 123 Okl: 113, 252 P. 433. 

4. It is the duty of the defendant to apprize the plaintiff of any special or 
affirmative defense attempted to be made by pleading the facts constituting such 
defense. Colonial Ref. Co. v. Lathrop, 64 Okl. 47, 166 P. 747, L. R. A. 1917F, 890. 

5. Under the conditions set forth in paragraph 2 of this syllabus, where a 
demurrer to the petition was interposed on the ground that the petition did not 
sufficiently allege that the property was in the building at the time of the fire, and 
where the answer did not present such issue as an affirmative defense, and the 
evidence adduced on the trial reasonably showed that the property insured was 
located in the building described in the policy of insurance when the fire occurred, 
it was not error to overrule a demurrer to the evidence of plaintiff. 

Appeal fom District Court, Coal County; P. L. Gassaway, Judge. 

Action by E. M. Correll against the Fire Association of Philadelphia. Judg- 


ment for plaintiff, and defendant appeals. 
Affirmed. 


Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 


George Trice and Denver N. Davison, both of Ada, for defendant in error. 

McNett, J. 

This action was brought to recover for loss by fire under a policy of insur- 
ance. The plaintiff bought a bankrupt stock of groceries, dry goods, and fixtures 
ma certain store building in the town of Tupelo, Coal county, Okl., in April, 1927, 
and on August 24, 1927, the defendant, Fire Association of Philadelphia, a cor- 
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poration, issued its policy of insurance to plaintiff. Plaintiff alleged that the 
insured merchandise and fixtures were destroyed by fire January 1, 1928. Judg- 
ment was rendered in favor of plaintiff and against the defendant for the sum of 
$1,872 in the district court of Coal county. The defendant appeals from that judg- 
ment, and relies upon the following assignments of error: (1) Error in overrul- 
ing the demurrer of the defendant to the amended petition of the plaintiff; (2) 
error in overruling the demurrer to the evidence of the plaintiff; (3) error in 
giving of instruction No. 3. 

The policy covered $1,500 on the plaintiff’s stock of merchandise, “while con- 
tained in the one-story composition roof brick and stone building occupied as a 
grocery store situated on Lot 13 Block 23, City of Tupelo, Oklahoma,” and also 
provided that $500 should cover all of plaintiff's furniture and fixtures “only 
while contained in or attached to the above described building.” i 


Counsel for defendant urge that the amended petition does not allege that the 
insured property at the time it was destroyed was located at the place where 
insured, and by reason thereof wholly fails to state a cause of action. To support 
this contention the following cases are cited: Germania Fire Ins. Co. v. Barringer, 
43 Okl. 279, 142 P. 1026; Miller v. Connecticut Fire Ins. Co., 47 Okl. 42, 151 P. 
605; American Central Ins. Co. v. Boyle, 69 Okl. 195, 171 P. 714; A&tna Insurance 
Co. v. Hughes, 120 Okl. 7, 249 P. 908; and Arnold v. American Ins. Co., 148 Cal. 
660, 84 P. 182, 25 L. R. A. (N. S.) 6 

Counsel for defendant also stress the fact that there is no admission in the 
answer nor is there any testimony in the record that the insured property of plain- 
tiff was located in the building at the time of the fire, and for these reasons the 
demurrer to the evidence of the plaintiff should have been sustained. In their 
brief it is stated that an exception was made to the overruling of the demurrer 
to the amended petition. The record does not show that any exception was made 
to the overruling of the demurrer to the amended petition. 


[1-5] In view of the aforesaid authorities, the petition of plaintiff is not a 
model. However, the plaintiff does allege that he has performed all of the condi- 
tions of said policy on his part. In the absence of any motion to make more definite 
and certain which could have been lodged against said amended petition, it may 
be assumed by inference, at least, under the allegations of said petition, by refer- 
ence to the policy attached to the petition, that the recovery, for the loss of the 
property in question, comes within the terms of the policy only while the said 
stock of goods and fixtures were contained in the store building mentioned in the 
policy. There is a lack of positiveness in the allegations of the amended petition 
that the property insured was contained in the building at the time of loss. The 
allegations of the amended petition reasonably infer that the property was so 
located, and we treat the allegations as defectively stated and not as omitted. See 
Firemen’s Fund Ins. Co. v. Box, 123 Okl. 113, 252 P. 433. The evidence warrants 
the conclusion that the stock of goods and the fixtures were in the store building 
mentioned in the policy, at the time of the fire. The defendant did not plead as an 
affirmative defense that the stock of goods were not in the building at the time 
of the fire, except that it alleged in its answer that plaintiff removed a portion of 
the same from said building shortly before said fire. It is the duty of a defend- 
ant to apprize the plaintiff of any special or affirmative defense attempted to be 
made by pleading the facts constituting such defense. Colonial Refining Co. v. 
Lathrop, 64 Okl. 47, 166 P. 747, L. R. A. 1917F, 890. 

Some of the foregoing authorities cited by defendant were reviewed by this 
court in the case of Firemen’s Fund Insurance Co. v. Box, supra, 123 Okl. 113, 
252 P. 433, 435. In that case it was contended that it was essential to the legal suf- 
ficiency of the petition that there be an allegation to the effect that the property 
insured was located at the time of its destruction on the premises or in the building 
as provided by the terms of the policy. This court in that case said: “We can- 
not say that the court committed reversible error in overruling the demurrers to 
the plaintiff’s petitions on the ground that it was not sufficiently alleged that the 
property was in the building at the time of the fire, and we are impelled to con- 
clude that the defendants were in no wise harmed by the overruling of the de- 
murrers, in view of the answers of the defendants and the positive evidence of 
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the fact adduced on the trial that the property insured was located in the building 
described in the policies when the fire occurred.” 

The rule announced in that case should be applied in the instant case. There 
was but one fire and one policy of insurance issued. The evidence clearly shows 
that the building contained a stock of merchandise and fixtures on Saturday night, 
preceding the fire which occurred during the early hours of Monday morning. The 
defendant inspected the premises within the period for submission of proof of 
loss. We find no error in the overruling of the demurrer to the amended petition 
and the demurrer to plaintiff’s evidence. 

Counsel for defendant urge that the trial court committed error in the giving 
of instruction No. 3, in that the instruction did not advise the jury that the 
stock of goods and fixtures must be located at the time destroyed in the place 
where insured. The record is silent as to what objection, if any, counsel for de- 
fendant raised as to this instruction. It is the duty of the attorney to point out 
errors of law appearing in instructions when given an opportunity to do so by 
the court. No requested instruction was offered by the defendant. The record 
shows that the defendant apparently admitted the fire and raised throughout the 
trial no question as to the stock of goods and fixtures being in the building at the 
time of the fire, but confined the defense to matters relating to the amount and 
value of the stock of goods and fixtures, and the evidence warrants no inference 
that the stock of goods and fixtures covered by the policy were not in the build- 
ing mentioned in said policy at the time of the fire. 

We are of the opinion that no prejudice has resulted to the defendant by fail- 
ure of the court to include in its instruction to the jury, that, before there could 
be any recovery, the jury must find that the stock of goods and fixtures must 
be located on the premises or in the building at the time of the fire. 

Judgment affirmed. 

Riley, Hefner, Cullison, Swindall, Andrews, and Kornegay, JJ., concur. 

Lester, C. J., and Clark, V. C. J., absent. 


SECURITY INS. CO. v. VINES. No. 3789. 
Court of Civil Appeals of Texas. Amarillo. April 6, 1932. 
Rehearing Denied May 4, 1932. 
48 Southwestern Reporter (2d) 1017. 
1. INSURANCE. 


Where total loss occurs, fire policy becomes liquidated demand, and proof of 
loss is unnecessary. 


(For other cases, see Insurance, Dec. Dig. § 536.) 


Appeal from District Court, Hale County; Charles Clements, Judge. 

Suit by Johnie Vines against the Security Insurance Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

M. J. Baird, of Plainview, for appellee. 

RANDOLPH, J. 

Suit by appellee Vines against appellant on an insurance policy on his resi- 


o—. — was destroyed by fire. Judgment for appellee, and the company has 
appealed. 


The principal question raised on the appeal is the alleged failure of the ap- 


pellee to make proof of loss and, under the terms of the policy, that the suit was 
premature. 


The evidence introduced by appellee upon that question is, substantially: That 
when the fire occurred appellee called up appellant’s agent, H. W. Harrell, and 
informed him of the destruction of his house by fire. The agent then got in his 
car and went and inspected the “ruins.” He requested that appellee come to his 
office, and that afternoon appellee came to such office and the agent asked him to 
give as near as he could the facts of the fire. The agent then made up a “loss” 
report and mailed it to the company. 

[1] The appellant’s contention that the appellee failed to make a detailed re- 
Port of loss to the appellant, and for that reason was not entitled to recover, 
cannot be sustained by us. Where a loss is total, as in the case of the destruction 
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by fire of appellant’s house, the policy becomes a liquidated demand, and proof 
of loss is not necessary. Queen Insurance Company v. Jefferson Ice Co., 64 Tex. 
584; American Central Ins. Co. v. Terry (Tex. Com. App.) 26 S.W.(2d) 162, i64. 

The question raised by appellant, that the court erred in refusing a per- 
emptory instruction in its favor because the building described in the policy sued 
on was not entirely situated on the plaintiff’s land, cannot be sustained for the 
reason that the evidence is conflicting; and, the jury having found that the build- 
ing was situated entirely on appellee’s land, we cannot disturb their verdict. 

There is no merit in the other contentions of appellant, and we overrule all 
assignments. 

We therefore affirm the judgment of the trial court. 

On Motion for Rehearing. 

Martin, J. 

The appellant on motion for rehearing apparently questions only the sound- 
ness of the original opinion in holding that no proof of loss was necessary under 
the facts therein recited. 

The language of two opinions of comparatively recent date are not in exact 
accord on this question. 

In the case of American Central Ins. Co. v. Terry, 26 S.W.(2d) 162, 164, 
section A of the Commission of Appeals of Texas uses the following language: 
“The rule is well settled in this state that when the loss is total, it is a liquidated 
demand, and proof of loss is not necessary. Suit can be maintained on the policy 
as on any other liquidated demand, if the property on which the policy was issued 
was real property, and that it had been totally destroyed. Queen Ins. Co. v. Jef- 
ferson Ice Co., 64 Tex. 582.” 

In the case of Fire Association of Philadelphia v. Strayhorn, 211 S. W. 447, 
450, this same court, discussing the same question, says: 

“In Queen Ins. Co. v. Ice Co., 64 Tex. 578, it was held that the evident pur- 
pose of the statute was to make the policies on real property, in cases of total 
loss, valued policies, without reference to stipulations contained in them which 
would give them a different character, but for the statute; and that by force of 
the statute when the loss is total the policy evidences a liquidated demand against 
the company. There is no intimation therein that the statute obviates the neces- 
sity of proof of loss, or that the policy becomes due and payable immediately 
upon the loss, despite any provision in the policy to the contrary. * * * 

“The statute only fixes the amount, and in no manner affects the right of the 
parties to contract as to the due date of the amount so fixed. Notice and proof of 
loss provide the insurer data for investigation to determine whether liability 
exists. The provision fixing the date of payment 60 days after the filing of proof 
of loss affords insurer the time required for such investigation. These contractual 
provisions are reasonable and do not contravene the statute.” 

Both these authorities mention the same statute, viz., article 4929, and both 
apparently attempt to construe the case of Queen Ins. Co. v. Jefferson Ice Co., 4 
Tex. 582. ; 

Without expressing any opinion as to the soundness of either of these, we feel 
impelled to follow the case first mentioned, since it is, so far as we can ascertain, 
the last expression upon the subject. ‘ 

Accordingly we overrule the appellant’s motion. 


CLARK et al. v. WESTERN INS. CO. OF AMERICA. No. 23376. 
Supreme Court of Washington. June 10, 1932. 
12 Pacific Reporter (2d) 408. 
1. INSURANCE. 


In action on fire policy, evidence established as matter of law that house was 
used for manufacturing liquor. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. sen = 

Where house was used principally or generally for manufacturing intoxicating 
liquor, insured could not recover on policy insuring house while occupied only 
for dwelling house purposes. ; 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 





Fire | Clark et al. v. Western Ins. Co. of America 


En Banc. 

Appeal from Superior Court, King County; Mitchell A. Gilliam, Judge. 

Action by Julia A. Clark and husband against the Western Insurance Com- 
pany of America. From a judgment for plaintiffs, defendant appeals. 

Reversed and remanded, with directions. 

Ralph S. Pierce and Kenneth G. Smiles, both of Seattle, for appellant. 

John J. Sullivan, Everett O. Butts, and Michael F. Ward, all of Seattle, for 
respondents. 

MITCHELL, J. 

The owner of a residence property in Seattle procured fire insurance in the 
sum of $4,000 on the building for three vears from March 25, 1929; the policy 
being issued by the defendant Western Insurance Company of America. There- 
after the property was conveyed to another who, in turn, sold it to Mrs. Julia A. 
Clark, a resident of Seattle, who executed and delivered to C. A. Jahns a lease 
to the property for one year from August 9, 1929, at $45 per month, payable 
monthly in advance, and on that date received the rent for the first and last two 
months of the term. After that date the tenant paid rent for one monh to Mrs. 
Clark. The building was practically destroyed by fire on December 21, 1929. 

A standard mortgage clause was attached to the policy providing that the 
interest of the mortgagee named therein should not be invalidated by any act or 
neglect of the mortgagor or owner, nor by any change of title of ownership, or 
occupation of the premises for purposes more hazardous than those permitted in 
the policy. After the fire, the mortgagee was paid $3,000 to which it was entitled 
out of the insurance money. The owners, Mrs. Julia A. Clark and her husband, 
claiming to have succeeded to the rights of the former owner of the property 
named as the insured in the policy, brought this action on the policy to recover 
the remaining $1,000. The action was tried with a jury. The verdict was for the 
plaintiffs in the amount sued for. The defendant has appealed from a judgment 
on the verdict. 

[1] Several defenses were interposed, all of which appellant contends were 
established. Only one of them need be considered and discussed, in our view of 
the evidence, with reference to which appellant protected its rights by motion for 
a directed verdict at the close of all the testimony and by a motion for a judg- 
ment notwithstanding the verdict; that one defense being that, at and for some 
time prior to the fire, the property was occupied and used as a distillery of in- 
toxicating liquors in violation of a warranty contained in the policy which, after 
describing the street and house number of the property, states that the insurance 
is written “On the shingle roof frame building, and its additions (if any) con- 
necting and in contact therewith, while occupied only for dwelling house purposes.” 

The undisputed evidence showed as follows: That the building was a modern 
five-room house with a fireplace and a basement; that immediately upon taking 
the lease of the premises on August 9, Jahns, who at that time had a wife and 
two children, ordered gas for use in the building through a two-inch service pipe 
installed by his order sufficient for gas greatly in excess of ordinary requirements 
for such a residence, and that thereafter his bills for gas were, August 15 to 
September 13, $101.13; September 13 to October 14, $116.89; October 14 to Novem- 
ber 13, $121.13; and November 13 to December 18 (three days before the fire), 
$159.21. There was no testimony that the tenant’s wife or children were ever seen 
on the place, nor that he or they were seen at or after the fire. When the fire was 
extinguished, the frame of the house was left standing, except that the north wali 
appeared to have been blasted or blown out, on which side the upper floor had 
sagged or settled to the lower floor. A large still in the basement, though wrecked 
in the fire, appeared to have been about five or five and a half feet in diameter. 
Several witnesses testified to having seen a large number of barrels, new and old, 
about the place, some in the basement and others on the upper floors. Two wit- 
nesses counted forty barrels containing mash on the upper floors, one of which 
witnesses testified there were thirty-two other barrels outside the building. Only 
one witness testified concerning furniture in the house to the effect that he could 
tell nothing about it except two trunks, each of which contained some clothing 
that had been worn. 


Respondents contend that the holding in the case of Ragley v. Northwestern 
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National Insurance Co., 151 Wash. 545, 276 P. 537, 538, is decisive of the present 
case, in their favor. The cases are very different. In that one there was substantial 
evidence that the house was occupied as a dwelling at the time of the fire; that 
the household furniture, most of which belonged to a former occupant of the 
house, though somewhat damaged by the fire, was seen in the building at that 
time; that the former occupant of the premises continued to get his mail daily 
from a box on the porch; and that immediately after the fire articles of food, 
including bread, were noticed in the kitchen. But there is no need of further 
noticing the facts in that case. Each case must be decided on its own facts. In 
that case a clause in the policy like the one we are now considering and another 
clause against increase of hazard “by any means within the control or knowledge 
of the insured” were discussed together to ascertain if the words “while occupied 
only for dwelling house purposes” should be read literally. The result was to 
approve an instruction given the jury in that case as follows: “You are instructed 
that if you find from the evidence that the building covered by the policy of m- 
surance in this action was being used generally as a place for the manufacture of 
intoxicating liquor or that one of its principal uses was such manufacture of in- 
toxicating liquor, then your verdict in this case must be for the defendant.” 

In approving the instruction, it was said: “When we consider the great number 
of uses which may be made of a house and things which may be done therein 
incident to its occupancy as a home, it at once becomes apparent that the words 
‘occupied only for dwelling house purposes’ are not capable of very exact mean- 
ing or application.” 

Applying the doctrine of that case to the facts in this one, as the same were 
established by the undisputed testimony of disinterested witnesses, it cannot in 
reason be questioned that the use to which the house in this case was put, either 
generally or as one of its principal uses, at and prior to the fire, was the manu- 
facture of intoxicating liquor, and that it must be so held as a matter of law. 

[2] Each party to the policy is entitled to the benefits and protection of his 
contract. The acceptance of the insurance by the insured upon the warranty “while 
occupied only for dwelling purposes,” was an essential and prominent feature of 
the contract for the protection of the insurer and, in our opinion, was clearly 
violated in this case by the pronounced change in the physical hazard, whether con- 
sidered from the standpoint of the general use or one of the principal uses of the 
property at and before the fire. 

Reversed and remanded, with direction to the trial court to grant appellant's 
motion for a judgment notwithstanding the verdict. 

Tolman, C. J., and Main, Holcomb, Beals, Herman, and Millard, JJ., concur. 


BEZICH v. COLUMBIA INS. CO. No. 23566. 


Supreme Court of Washington. June 13, 1932. 
12 Pacific Reporter (2d) 413. 


1. INSURANCE. 


Evidence sustained finding that insured had mortgaged property without in- 
surer’s consent, avoiding fire policy. 

It was admitted that insured had executed note payable to his brother- 
in-law with chattel mortgage which was filed in county auditor’s office, 
but insured claimed that the note and mortgage were never in fact de- 
livered, his contention being that his brother-in-law had given him money 
to invest which he (the insured) had decided to use for his own purposes, 
and that, to protect his brother-in-law, he had executed chattel mortgage 
which his attorney had filed without instructions from him, and without 
having delivered the same. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Department 2. 

Appeal from Superior Court, Pierce County; F. G. Remann, Judge. 

Action by Marion Bezich against the Columbia Insurance Company. From a 
judgment dismissing the action, plaintiff appeals. 

Affirmed. 

W. L. Sachse, of Tacoma, for appellant. 
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Fire] Bezich v. Columbia Ins. Co. 


Clarke & Clarke, of Seattle, for respondent. 

BEALS, J. 

Plaintiff instituted this action for the purpose of recovering judgment on a 
policy of fire insurance issued by defendant covering the furnishings of a restau- 
rant in the city of Tacoma. Defendant insured this property against loss by fire 
in the sum of $1,700; the property having been damaged by fire several months 
after the issuance of the policy. A trial to the court sitting without a jury re- 
sulted in findings of fact and conclusions of law in defendant’s favor, followed 
by a judgment dismissing the action, from which plaintiff appeals. 


Respondent moves to dismiss the appeal, arguing that the same was not sea- 
sonably taken. The action was tried June 3, 1931, the trial court reserving its 
decision. June 17 following, the court filed a written memorandum decision in 
respondent’s favor, copies of which were mailed to counsel for the respective 
parties. Findings of fact and conclusions of law, together with judgment of dis- 
missal pursuant thereto, were signed July 6, on which date appellant served and 
filed his motion for a new trial, which motion was overruled by order signed 
September 12. The notice of appeal was filed October 9, 1931, and respondent 
argues that the same was not timely, contending that appellant should have moved 
for a new trial within two days after receiving notice of the filing of the memo- 
randum opinion rendered by the trial court, citing section 402, Rem. Comp. Stat. 
While appellant might have moved for a new trial within the period fixed by law 
after notice of the filing of the written memorandum opinion, he was not required 
to do so, and had the right, under the statute, to make his motion within two 
days after the entry of the formal judgment in the cause. This being true, the 
time within which appellant was required to take his appeal from the judgment 
commenced to run on the date his motion for a new trial was overruled, and, the 
appeal having been taken within thirty days from that date, respondent’s motion 
to dismiss the appeal must be denied, and it is so ordered. 


[1] The trial court found that the property of appellant which was covered 
by the insurance policy had been damaged by fire in an amount in excess of $1,700, 
but denied any recovery under the policy, because appellant had, after the issu- 
ance of the policy and without notice to the insurer, mortgaged the property, the 
chattel mortgage having remained in full force and effect up to the time of the 
fire, and for the further reason that appellant had not seasonably filed with re- 
spondent sufficient proofs of loss, as required by the terms of the insurance con- 
tract. 

The policy sued upon bears date March 17, 1930, and the fire which resulted 
in appellant’s damage occurred January 18, 1931. The policy contained the usual 
provision to the effect that the same should be void if the property covered thereby 
should become incumbered by a chattel mortgage, such a provision having been 
by this court held binding in the cases of Inland Finance Co. v. Home Insurance 
Co., 134 Wash. 485, 236 P. 73, 48 A. L. R. 121, and Dresher v. London, etc., In- 
surance Co., 153 Wash. 635, 280 P. 57. It is admitted that January 2, 1931, appel- 
lant executed a note in the sum of $350, payable to his brother-in-law, John W. 
Adler, and that he at the same time executed a chattel mortgage in favor of Mr. 
Adler in the sum of $350, covering the insured property, which mortgage was on 
the day it was made filed in the office of the county auditor. Appellant contends 
that the note and mortgage were never in fact delivered, and that for this reason 
they never became effective for any purpose, and that the trial court erred in hold- 
ing that appellant could not recover upon the policy of insurance sued upon be- 
cause he had mortgaged the chattels covered by the insurance. Appellant and Mr. 
Adler testified that they occupied the same house, and that Mr. Adler had de- 
livered to appellant money which appellant was to invest for Mr. Adler or deal 
with as he saw fit. Appellant testified that toward the end of the month of De- 
cember, 1930, he was hard pressed for money, was unable to pay his rent, and 
that his landlord had threatened to eject him unless the rent was paid; that, after 
consultation with his attorney, he decided to borrow his brother-in-law’s money 
tor the purpose of paying his cwn rent, and that he would protect his brother- 
in-law by executing in his favor a note to be secured by a chattel mortgage on 
the personal property in the restaurant; and that the note and mortgage in Mr. 
Adler’s favor were accordingly executed. Appellant further testified that he took 
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brother-in-law, and that the chattel mortgage was not delivered, but was left 
the note from his attorney’s office, but that he did not deliver the same to his 
brother-in-law, and that the chattel mortgage was not delivered, but was left 
with appellant’s attorney, who, without instructions from appellant or Mr. Adler, 
filed the same. Appellant testified that, although Mr. Adler was at all times ad- 
vised as to the amount which appellant owed him, Mr. Adler was not, prior to the 
fire, informed that appellant had executed a chattel mortgage in his favor as 
security for the indebtedness. Mr. Adler testified that he knew nothing of the 
alleged indebtedness to himself until two weeks prior to the trial, and that he 
did not learn of the existence of the chattel mortgage until he met appellant's 
counsel not over two days before the date of the hearing. 

Appellant’s counsel, testifying as a witness on appellant’s behalf, stated that 
at appellant’s request he prepared the note and the chattel mortgage securing the 
same, and that appellant handed the witness the chattel mortgage with —— 
to take care of it; that the witness was not acquainted wih Mr. Adler, and, 
preparing the papers and filing the chattel mortgage, acted for appellant. ue 
cerning this phase of the matter, the witness testified: “Before going further, I 
would say that I took the chattel mortgage to be recorded as the law requires 
it should be, as he had told me to take care of it, and I filed it for record, and 
paid no more attention to it, and I forgot about it, and I did not see Mr. Bezich 
again until several days after the fire, and had forgotten about the mortgage.’ 

The trial court expressly found that appellant mortgaged the personal prop- 
erty covered by the insurance policy without giving notice to or obtaining the 
consent of respondent, and that the chattel mortgage was in full force and effect 
at the time of the fire. The testimony of appellant and his brother-in-law concern- 
ing their financial relations is confused, the story of their dealings one with the 
other and appellant’s testimony concerning the execution of the note and chattel 
mortgage being unconvincing and extremely improbable. 

If appellant’s story of his financial arrangements with his brother-in-law is 
true, appellant had authority to loan Mr. Adler’s money and to accept security 
therefor. Assuming the truth of appellant’s testimony concerning his handling oi 
Mr. Adler’s funds, and placing upon appellant’s admitted acts the ordinary con- 
struction dictated by common sense, it appears that appellant did exactly that 
thing; he loaned the money to himself and accepted his own note and mortgage 
as security for the loan. 

Careful examination of the record convinces us that the finding of the trial 
court, to the effect that appellant did mortgage the property covered by the insur- 
ance policy, is supported by the preponderance of the evidence. This being true, 
under the authorities cited, the policy of insurance was avoided, and the trial court 
correctly held that appellant could not recover thereon. 

Our opinion on this phase of the case renders unnecessary discussion of other 
questions argued by appellant. 

Judgment affirmed. 


Tolman, C. J., and Holcomb, Main, and Millard, JJ., concur. 


MUTUAL IMP. CO. v. MERCHANTS’ & BUSINESS MEN’S 
MUT. FIRE INS. CO. No. 7315. 
Supreme Court of Appeals of West Virginia. May 17, 1932. 
164 Southeastern Reporter 256. 
1. INSURANCE. 


Every reasonable intendment will be indulged in support of arbitrations. 
(For other cases, see Insurance, Dec. Dig. § 574[1].) 
2. INSURANCE. 

Award fixing sound value of building and amount of loss under appraisal 
clause of standard fire policy Aeld not void for uncertainty where it gave basis 
of mathematical calculation for loss payable (Code 1931, 33-4-7). 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

3. INSURANCE. 

Award of arbitrators under fire policy held not void for failure to decide ex 
tent of assured’s interest where finding was responsive to submission. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 
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Syllabus by the Court. 

1. The law favors arbitrations and every reasonable intendment will be in- 
dulged in support of them; and an award fixing the sound value of the building 
at the time of the fire and the amount of loss occasioned thereby, made in pur- 
suance of the appraisal clause of the standard fire insurance policy (Code 1931, 
33-4-7), and which award gives the basis of a mathematical calculation for the 
loss to be paid by the insurer, is not void for uncertainty. 

2. Where a finding of fact is submitted to arbitrators in a fire insurance case 
and their finding is responsive to the submission, the award is not void on its 
face because the arbitrators do not decide a controversy of law between the 
parties as to the extent of the interest of the assured in the property damaged. 

Error to Circuit Court, Raleigh County. 

Action by the Mutual Improvement Company against the Merchants’ & 
Business Men’s Mutual Fire Insurance Company. Judgment for plaintiff, and 
defendant brings error. 


Reversed, verdict set aside, and new trial awarded. 

Steptoe & Johnson, Stanley C. Morris, and J. Hornor Davis, 2nd, all of 
Clarksburg, for plaintiff in error. 

Carl C. Sanders and Ben H. Ashworth, both of Beckley, for defendant in 
error. 

Live.y, J. 


Judgment on a verdict of $2,190 was rendered against defendant on a stand- 
ard fire insurance policy contract January 13, 1932, and defendant prosecutes 
error. 

The fire began in the Raleigh Hardware Company’s building adjoining 
plaintiff's building, there being between the two a party wall 22 inches thick, 
with 13 inches thereof on the lot of the hardware company and 9 inches on 
plaintiff's lot. The party wall was injured as well as other parts of plaintiff’s 
building. Defendant’s policy was for $10,000, which, with other insurance on the 
building, aggregated $25,000, and all policies carried a rider known as the 90 per 
cent. reduced rate contribution clause. Failing to agree on the amount of loss, 
appraisers were appointed by the insurance companies and plaintiff, and they 
(the appraisers) selected an umpire under a provision of the policy which pro- 
vided that an award made by any two in writing should determine the amount 
of sound value and loss or damage. These appraisers made an award in writing 
signed by all, on September 30, 1931. Pursuant to an agreement in writing for 
submission to them signed by the assured and the companies, they found: (1) The 
sound value of the building at the time of the fire, including the entire party wall, 
to be $38,000, and the loss and damage thereto at $3,615.90; (2) that the sound 
value of the building, including that part of the party wall on plaintiff’s lot (9 
inches), to be $36,000, and the damage thereto at $1,282.96; and (3) that the said 
value, including one-half of the party wall, to be $36,000 and the loss to be 
$2,155.16. The appraisers, in their award, explained why they had found the 
sound value and damages in three ways by saying that there was a controversy 
between the parties as to the extent of ownership in the party wall, a contro- 
versy which the appraisers could not determine, and therefore they made the 
award to meet the decision of that controversy whatever it might be. Plaintiff 
tefused to abide by the appraisal and sued on the policy. Defendant accepted 
the appraisal, and by special plea set up the award as a bar to the suit and 
tendered into court the sum of $1,057.04, being its alleged proportion of the 
damages payable upon the award most favorable to plaintiff, that is, the dam- 
age to the whole of the party wall, including the damage to the remainder of 
the building. Plaintiff refused the tender and demurred to the plea, which de- 
murrer the court sustained, holding that the award was void on its face. The 
action of the court in sustaining the demurrer to this plea is the first point of 
etror urged. 

_ [1-3] There is merit in this point. We can see no uncertainty in the award. 
lor it fixes the sound values and losses whatever view might be taken of the 
extent of the plaintiff’s interest in the party wall, which interest in the wall sus- 
tained, apparently, the major loss. Neither the provision in the standard policy 
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nor the submission in writing by the parties required or expected the appraisers 
to settle controversies of law. It was not within the scope of their powers or 
duty. All they were required to do was to ascertain the sound value of the build- 
ing at the time of the fire, and the damages or loss occasioned by the fire. This, 
their award did, and it furnishes a basis for the calculation of defendant's pro- 
portionate liability. Eureka Pipe Line Co. v. Simms, 62 W. Va. 628, 59 S. E. 
618. The second point of the syllabus in that case reads: “An award will not be 
void for uncertainty, although it does not specify the exact amount to be paid, 
where it gives the rule or indicates the means by which such sum can be calcu- 
lated.” The agreement for submission was entered into by all of the four insur- 
ance companies carrying insurance on plaintiff’s building to the amount of 
25,000, and the amount which each should pay under the contribution clause 
was a matter of mathematical calculation. It must be remembered that the ap- 
praisers were not required to make a finding on questions of law. Evidently the 
court was influenced in holding that the award was void on its face by the cases 
of Connor v. Simpson, 104 Pa. 448; Coghill v. Hord, 1 Dana (Ky.) 350, 25 
Am. Dec. 148; and Palatine Ins. Co. v. O’Brien (C. C. A.) 152 F. 922. The Connor 
Case arose out of a contract for grading in which the chief engineer was ap- 
pointed a common arbiter to whom all questions growing out of the contract 
were to be submitted and whose decision was to be final and binding upon both 
parties. The parties disagreed upon the proper construction of the contract, and 
the common arbiter made an award in which he did not pass upon the construc- 
tion of the contract. The court said the award which was in the alternative, was 
not in accordance with the submission holding that the arbiter was bound, un- 
der the terms of the submission, to decide every question before him, whether 
of law or fact; and refused to uphold hte judgment of the trial court entered 
upon the award. The award was not responsive to the submission. In the instant 
case, the appraisers were not required to pass upon the extent of ownership of 
plaintiff in the party wall, but only upon the sound value and loss. In Coghill v. 
Hord, supra, the controversy was over a division of land, and upon the petition 
of the parties, the court referred the matter to arbitrators who made an award 
which allowed one of the parties to make an election without prescribing the 
time in which the election should be made, and did not ascertain the value in 
money of the land which one party might have at his election. The award was 
not final, certain, and conclusive. In Palatine Ins. Co. v. O’Brien, supra, which 
was a fire insurance case, the award did not fix any amount which the insurance 
company should pay for rents, the payment of which was insured from the time 
of a fire until the premises should again become tenantable, or any basis for 
calculation, simply saying that rents should be paid for three months. The 
amount to be paid and the time from which the three months should run were 
not fixed and certain. These cases have little influence in the instant case. Un- 
der the award as returned, defendant waived any question of ownership of the 
party wall, and offered to pay the award of loss as if plaintiff owned the entire 
wall, and all the damage thereto as plaintiff’s damages. The legal question of own- 
ership as affecting the alternative awards of the amount of loss was thereby 
obviated in favor of plaintiff, and for the purposes of the suit on the policy, the 
extent of ownership of the party wall was out of the case. It is jurisdictional that 
only a wronged party can complain. One who is not injured, or may not be in- 
jured, cannot sue. 

The law favors arbitrations, and every reasonable intendment will be in- 
dulged in support of them (7 Couch, Cyc. of Ins. Law, § 1620), and bearing this 
principle in mind, we can see no uncertainty in the award, as to the respective 
amounts of damages to which plaintiff is entitled, according to its quantum of 
interest in the damaged party wall. The award was not void on its face, and it 
was error to sustain the demurrer to the plea which sets up in full the submis- 
sion and award. The case was tried as if there had been no arbitration and award 
settling the sound value of the building at the time of the fire and the loss or 
damage thereto. If the plea be sustained upon a proper issue thereto, the amount 
of sound value and loss is foreclosed so long as the award stands. Whether it 
can be set aside for proper cause has not been determined. That issue was not 
raised. 

Another point of error is that the court erred in holding that the suit could 
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be maintained on the policy, rather than upon the award. That point is not well 
taken, for under the court’s holding, there was no award to be considered. A 
void award is a nullity. The award was admitted in evidence for the sole pur- 
pose of weakening the testimony of one of the appraisers who fixed a different 
value on the building from that which he fixed in the award he signed. 

The other points of error are not important, for they were committed (if 
erroneous) On a wrong theory of the case, and could not have occurred if the 
award had been admitted and stood as precluding inquiry as to the sound value 
and loss. 

For the error in sustaining the demurrer to the plea setting up the submis- 
sion and award, the judgment will be reversed, the verdict set aside, and a new 
trial awarded. 

. Judgment reversed; verdict set aside; new trial awarded. 
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ACCIDENT 


COMMERCIAL CASUALTY INS. CO. v. McCULLEY. No. 214. 
Supreme Court of Arkansas. March 28, 1932. 
Rehearing Denied April 25, 1932. 
48 Southwestern Reporter (2d) 225. 
1. INSURANCE. 

Insurer held liable under accident policy provision regarding travel as pas- 
senger, for injuries sustained by insured when thrown from platform of train 
onto adjacent highway and struck by automobile. 

Liability was claimed under clauses in accident policy providing for 
payment of indemnity for injuries received while riding as passenger in a 
place regularly provided for transportation of passengers only, within rail- 
road car, elevated, subway, or interurban railroad car, street car, or 
steamboat, provided by a common carrier for passenger service, or while 
getting on or off or being on the step or platform of any such conveyance 
specified in policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE. 

$100 attorney’s fee, for recovering $250 in suit on accident policy tried in 
justice courts, held not excessive where case was appealed. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

3. INSURANCE. 

Statutory penalty and attorney’s fee does not depend on insurer’s refusing 
payment or contesting matter, but is costs to plaintiff for enforcing contract. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Pike County; A. P. Steel, Judge. 

Action by Tom McCulley against the Commercial Casualty Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Tom McCulley sued the Commercial Casualty Insurance Company before a 
justice of the peace to recover $250, alleged to be due upon an accident insurance 
policy. From an adverse judgment, the company appealed to the circuit court, 
where the case was tried by the court sitting as a jury. 

The insurance policy was introduced in evidence by the plaintiff. It contained 
a partial disability clause which provided that if the injuries received should pre- 
vent the insured from performing one or more important daily duties pertaining 
to any business or occupation, the company would pay him an indemnity of $25 per 
week for not more than ten weeks. The clauses of the policy under which liability 
is claimed are Nos. 1 and 14, which read as follows: : 

“1. While actually riding as a passenger in a place regularly provided for the 
transportation of passengers only, within a railroad car, elevated, subway or 
interurban railroad car, street car of steamboat, provided by a common carrier fot 
passenger service; or * * * b 

“14. While getting on or off or being on the step or platform of any convey- 
ance specified in Clause 1 of this Part.” : 

After the plaintiff suffered his injury, he made proof thereof and_ presented 
his claim for compensation under the policy within apt time. The plaintiff lives 
in the state of Arkansas and the policy was issued there. 

The company denied liability under the terms of the policy. _ 

The plaintiff was a witness for himself. According to his testimony, he got 
hurt by being thrown off of the platform of a train about forty miles north ot 
Fort Worth, Tex. He was looking over that part of the country and had bought 
a ticket on an interurban railroad extending north from Fort Worth. When the 
train stopped, he went out on the platform for the purpose of observation. 


The train started suddenly with a jerk and threw him off the platform cnto 
an adjacent highway, where he was struck by a passing automobile. According to 
his testimony, his injuries were very severe, resulting in his being disabled from 
doing any work for more than ten weeks and continuing up to the time ol the 
trial, which was nearly a year after the accident occurred. A physician who at- 
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tended him also testified that he was not capable of doing any work for more 
than ten weeks after the accident. 

A practicing attorney of the court where the case was tried testified that $100 
would be a reasonable fee for the services performed by plaintiff’s attorney. 

The court rendered judgment in favor of the plaintiff for $250, and $100 


attorney’s fee, and 12 per cent. penalty allowed by the statute. The defendant has 
appealed. 


O. A. Featherston, of Murfreesboro, for appellant. 

P. L. Smith, of Antoine, for appellee. 

Hart, C. J. (after stating the facts). 

It is earnestly insisted by counsel for the defendant that there is no liability 
under the terms of the policy because the plaintiff was thrown from the platform 
of the train on which he was riding and because a part of his injuries were 
sustained by being struck by a passing automobile after the train had jerked him 
onto the adjacent highway. 

[1] We have copied clauses I and 14 under which liability is claimed in our 
statement of facts and need not repeat them here. We think that a reasonable 
construction of the clauses referred to shows liability upon the part of the com- 
pany. The plaintiff was a passenger riding in a car of an interurban railway pro- 
vided for passenger service. He had paid his passage and, when the train stopped, 
walked out on the platform to observe the country. He was an able-bodied man 
and had a right to do this. It will be observed that he was on the platform of 
the car when he was thrown off by the car being started with a sudden jerk. This 
brought him within the terms of the policy. It did not make any difference that a 
part of his injuries were received by being struck by a passing automobile after he 
had been thrown from the platform of the car onto the adjacent highway. The prox- 
imate cause of his injury was being thrown from the platform of the car by the 
sudden starting of it. Aitna Casualty & Surety Co. v. Sengel, 183 Ark. 151, 35 
S.W.(2d) 67. 

[2, 3] It is next insisted that the allowance of $100 attorney’s fee was ex- 
cessive. The plaintiff recovered the sum of $250. The case was tried by the circuit 
court sitting as a jury. It had already been tried in the justice court. The circuit 
court could tell from the conduct of the parties that the case would be appealed 
to the Supreme Court on the merits. The record shows that a motion for a new 
trial was filed by the company on the same day on which the case was tried, and 
this indicated that the court knew beforehand that the case would be appealed to 
the Supreme Court on the merits. While a fee of $100 is liberal for the amount 
recovered, we cannot say that under the circumstances the court abused its dis- 
cretion in allowing it. If the defendant lad offered to pay the amount of the 
judgment, then the court should have allowed a more modest fee. The statute does 
not make the liability of the company depend upon its refusal to pay the loss or 
its good faith in contesting the matter. The statute becomes a part of the contract 
ot msurance and is costs to reimburse the plaintiff for expense incurred in en- 
forcing the contract. American Liberty Insurance Co. v. Washington, 183 Ark. 497, 
36 S.W.(2d) 963. : 


a find no reversible error in the record, and the judgment will therefore be 
amrmed., 


ee BRIX v. PEOPLE’S MUT. LIFE INS. CO. Civ. 8471. 
District Court of Appeal, First District, Division 1, California. June 3, 1932. 
12 Pacific Reporter (2d) 108. 
1. INSURANCE. 

_ Insurance contract held made in county where insurer’s officers signed it, not 
where delivered, so that insured could sue thereon in former county (Const. art 
12, § 16; Civ. Code, § 1652). 

Contract, providing that there should be no insurance in force until the 
policy was issued and accepted by insured while in good health, and the 
Premium paid, and also that the policy, if issued, should be in force at 
specified time, in view of Civ. Code, § 1652, providing for the reconcilia- 
tion of repugnancy in a contract, was construable as meaning that the 
contract should be complete upon its signing by the officers of the 
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company, but that liability to pay insurance under the contract should 

depend upon the happening of the condition precedent, i. e., the acceptance 

of the policy while in good health, etc., so that the insurance contract 

was made in the county where it was signed, within Const. art. 12, § 16, 

providing that a corporation may be sued upon a contract, among other 

places, in the county where the contract is made. 

(For other cases, see Insurance, Dec. Dig. § 618.) 

2. INSURANCE. 

Contract is made when parties agree it shall come into existence, and they 
may bring contract into being whenever they agree. 

(For other cases, see Insurance, Dec. Dig. § 125.) 

Appeal from Superior Court, City and County of San Francisco; C. J. 
Goodell, Judge. 

Action by Arthur J. Brix against the People’s Mutual Life Insurance Com- 
pany. From an order denying defendant’s motion for change of venue, defend- 
ant appeals. 

Affirmed. 

A. B. Weiler, of San Francisco, for appellant. 

Samuel M. Samter and J. J. Posner, both of San Francisco, for respondent. 

DooLinc, Justice pro tem. 

This is an appeal from an order denying a motion for change of venue from 
San Francisco to Los Angeles county. The action was brought upon a policy 
of accident insurance issued by defendant and appellant, a corporation. At the 
time the policy was issued and at the time the accident to the insured occurred 
the principal place of business of appellant was in San Francisco, but prior to 
the time suit was brought appellant transferred its principal place of business 
to Los Angeles county. 

Under section 16 of article 12 of the state Constitution a corporation may be 
sued upon a contract, among other places, “in the county where the contract is 
made.” If the contract of insurance here sued upon was made in San Francisco, 
the order appealed from must be affirmed. 

The application for the policy here in question was signed by respondent at 
Valley Springs, Cal., and forwarded by appellant’s resident agent there to appel- 
lant’s San Francisco office. The policy of insurance was executed by appellant in 
San Francisco and mailed to its agent at Valley Springs with instructions not 
to deliver it to respondent unless respondent paid the premium and was in good 
health. Pursuant to these instructions the policy was delivered to respondent by 
the agent at Valley Springs. It is appellant’s contention that the contract was 
made at Valley Springs by delivery to respondent there. It is respondent's 
position that the contract was made in San Francisco when the policy was signed 
by the appellant’s officers. 

The application contained the two following provisions: ; 

“21. I agree that there shall be no insurance in force until the policy 1s 
issued and accepted by me while I am in good health and free from injury and 
I have paid the policy fee, if any, and the full premium as stated in the policy. 

“22. I agree that policy, if issued, shall be in force at 12 o’clock noon, 
standard time, the date of issuance.” 


At first blush it may seem that these two provisions are in hopeless conflict. 
However, they must be reconciled, if possible, so as to give them both a reasonable 
effect. Section 1652, Civ. Code; 6 Cal. Jur. p. 280, § 172. 

Section 22 of the application provides that the policy shall be in force at 12 
o’clock noon, the date of issuance. “The words ‘issue,’ ‘issuance,’ and ‘issued, in 
reference to an insurance policy, are used in different senses, sometimes as meal- 
ing the preparation and signing of the instrument by the officers of the company, 
as distinguished from its delivery to insured, and sometimes as meaning 1ts 
delivery and acceptance. * * * ” 32 C. J. p. 1123, § 225. That the words “issued 
and “issuance” are used in the application in the former rather than the latter 
sense seems clear from the provision of section 21 “that there shall be no insurance 
in force until the policy is issued and accepted.” (Italics ours.) Construing the 
words “issued” and “issuance” as referring to the signing of the policy by 
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appellant's officers avoids the tautology that would otherwise exist in this provision, 
using as it does the words “issued” and “accepted in the conjunctive. — : 

It will be noted that section 21 provides that “there shall be no imsurance in 
force until the policy is issued and. accepted,” etc. Section 22, on the other hand, 
provides that “policy, if issued, shall be in force at 12 o’clock noon, standard time, 
the date of issuance.” (Italics ours.) Section 21 refers to “insurance,” and 
section 22 to “policy.” The “policy” is the contract of insurance, while “insurance 
is used in section 21 in the sense of the liability of the company to pay upon 
the happening of the event insured against. With this in mind the two sections 
are perfectly consistent with one another. ; 

Section 22 may be paraphrased to read: “I agree that the contract of insur- 
ance, if signed by the officers of the company, shall be in force at 12 o'clock 
noon, standard time, date of signing.” 

Section 21 may likewise be paraphrased: “I agree that there shall be no 
liability to pay insurance in force until the policy is signed by the officers of the 
company and accepted by me while I am in good health,” etc. 

[1, 2] As so construed the agreement is that the contract shall be complete 
upon its signing by the officers of the company, but that liability to pay insurance 
under the contract shall depend upon the happening of a condition precedent, 
the acceptance of the policy while in good health, etc. We thus have the not 
unusual case of a present contract with liability thereunder contingent upon the 
happening of a future event. It is no different in principle than if the contract 
was made today to cover the insured commencing January 1, 1933, or during a 
contemplated trip to Europe which the insured intends to take in the future. The 
contract is made when the parties agree that it shall come into existence. The 
liability under it comes into force when the specified contingency occurs, i. e., in 
the supposed cases, on January 1, 1933; when the insured starts his contemplated 
trip to Europe; or, in the case at hand, when the policy is accepted while the 
insured is in good health, etc. The parties may by their agreement bring the 
contract into being at such time as they see fit [Paez v. Mutual Indemnity Acci- 
dent, Health & Life Ins. Co. (Cal. App.) 3 P.(2d) 69]; and here they agreed 
that the contract should arise when the officers signed the policy. The signing 
was in San Francisco, and hence the contract was made there. 

The order appealed from is accordingly affirmed. 

We concur: Knight, Acting P. J.; Cashin, J. 


FEDERAL LIFE INS. CO. v. HALL. No. 13068. 
Supreme Court of Colorado. April 25, 1932. 
11 Pacific Reporter (2d) 215. 
1. INSURANCE. 
_ “Occupational duties” in clause exempting accident insurer from liability 
for death or loss while performing “occupational duties” refers to insured’s 
ordinary and usual occupation, not to duties incident to unusual and temporary 
employment. 
(For other cases, see Insurance, Dec. Dig. § 453.) 
2. INSURANCE. 
Evidence held to show that insured’s death resulted from 
tornado,” within accident policy. 
“Cyclone” is a violent storm, often of vast extent, characterized 
by high winds rotating about a calm center of low atmospheric pressure. 
he term includes the hurricane, typhoon, bagino, and other tropical 
storms. “Tornado” is a funnel-shaped cloud, like a waterspout, sand 
column, or dust whirl, with very violent eddies and whirls of wind, 
Progressing in a narrow path for many miles overland so rapidly that 
wooden structures are often lifted and burst open by the air confined 
within them. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
3. INSURANCE. 


Rancher killed while temporarily employed in construction of shed for 


ntighbor held not killed while performing “occupational duties” within exception 
of accident policy. 


“cyclone or 
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Rancher was not killed while performing “occupational duties” 
within clause in accident policy exempting insurer from liability for 
death or loss while performing occupational duties, because, although 
temporarily employed in assisting neighbor to construct barn, the 
rancher was still a ranchman with occupational duties as such and not 
as a carpenter. 

(For other cases, see Insurance, Dec. Dig. § 453.) 

In Department. 

Error to District Court, Las Animas County; A. C. McChesney, Judge. 

Action by Grace Hall against the Federal Life Insurance Company. To 
review judgment for plaintiff, defendant brings error, and applies for a super- 
sedeas. 

Judgment affirmed. 

Hunter & Bell, of Trinidad, for plaintiff in error. 

James McKeough and Frank H. Hall, both of Trinidad, for defendant in 
error. 

Burke, J. 

These parties appeared in reverse order in the trial court and are herein- 
after designated as there, or as Mrs. Hall and the company, respectively. Mrs. 
Hall's deceased husband is referred to as Hall. 

Hall, who held an accident policy in the company, was killed by the collapse 
of a structure on which he was working. Mrs. Hall brought this suit on said 
policy. The cause was tried to the court by agreement, and to review a judg- 
ment thereon entered against it the company prosecutes this writ and asks that 
it be made a supersedeas. 

The policy in question provided for the payment of $1,000 to Mrs. Hall in 
case of loss of life “by cyclone or tornado,” or “by the collapsing of the outer 
walls of a building while the insured is therein.” Also: 

“That no reduction shall be made in any indemnity herein provided by 
reason of change in the occupation of the insured or by reason of his doing any 
act or thing pertaining to any other occupation.” . 

“This insurance does not cover * * * death or loss while performing oc- 
cupational duties.” 

“It is understood and agreed that the application is not part of the contract 
and shall not be admitted in evidence on behalf of the Company for any purpose 
whatsoever.” 

It further provided that each annual renewal, up to the fifth, should add 
10 per cent. to the amount payable. It had been twice renewed, hence the 
judgment was for $1,200, plus interest, and costs. The cause was submitted on 
plaintiff's evidence, defendant having offered none. 

All the assignments presented and argued may be thus summed up—there 
could be no recovery (1) because Hall was a carpenter and was killed while in 
the performance of “occupational duties,” (2) because death was not the result 
of “cyclone or tornado.” 

[1] 1. Hall’s occupation was not mentioned in the policy, and no language 
used therein related any liability thereunder to any given occupation. He was 
first a ranchman. He lived on a homestead, had a herd of 25 milch cows, sold 
cream, and butchered and sold his calves for veal. He raised chickens, and 
marketed from 350 to 500 turkeys annually. When not so occupied he took 
such work as he could get. This included employment on the public highways, 
running a stationary engine and acting as a salesman. For some fourteen 
months last past he had occasionally done rough carpenter work, acting in tact 
as what might be called a carpenter’s helper. He did not have a set of car- 
penter’s tools, and there is no evidence that he performed any such labor re- 
quiring a skilled workman. He was killed February 27, 1930, while assisting in 
the erection of a shed for a neighbor. In answer to the question contained in 
the proof of death, “Occupation of deceased at the time of injury,” plaintiff 
wrote “Carpenter and ranchman.” If the words, “occupational duties” were to be 
applied to every casual and temporary employment in which Hall engaged, this 
policy would be thus construed into a mere instrument for the furthering of a 
confidence game. The phrase was doubtless intended to apply to the insured’s 
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ordinary and usual occupation. There is nothing in this record to justify the 
conclusion that the carpenter trade was such. Hall’s work in that line was 
apparently nothing more than the roughest and most ordinary sawing and 
nailing of boards. It might have been performed, and is every day performed, 
by unskilled farm boys. It has been repeatedly held that the term “occupation,” 
as used in accident policies and applications therefor, refers to the insured’s 
ordinary and usual business, neither to recreational activities nor to incidental 
nor temporary employment. Union Mut. Accident Ass’n vy. Frohard, 134 IIl. 
28, 233, 25 N. E. 642, 10 L. R. A. 383, 23 Am. St. Rep. 664; Sovereign Camp, 
W. O. W. v. Craft, 208 Ala. 467, 470, 94 So. 831. Hence “occupational duties” 
refers to duties incident to insured’s ordinary and usual occupation, not to 
duties incident to an unusual and temporary employment. 

[2] 2. The structure on which Hall was engaged when killed was a farm 
shed 150 feet long, 14 feet wide, 6 feet high (from the foundation) at the back, 
8 in front, and open. It had a concrete foundation to which the framework was 
bolted. The uprights were to be set in concrete, but this had. not been poured. 
Otherwise the structure was braced. It faced the South which was its open 
side. The roof was on and both ends closed. As it stood it weighed ap- 
proximately 12,000 pounds. Hall was working at the back nailing on “batts” 
which were being sawed by an associate. A truck used to haul building material 
stood 50 feet from the shed, occupied by the driver. Another workman was 
near Hall at the back of the shed. A strong straight wind had been blowing 
during the forenoon. About 11:00 a. m. a “twister” of “funnel shape,” “taking 
about fifty foot on the ground,” was noticed approximately a quarter of a mile 
distant, moving in a direction which indicated to the workmen that it would not 
strike them. Engaged in their labors they gave it no further attention until it 
struck “too quick to see.” The shed collapsed, turned entirely over, and piled 
up approximately 18 feet distant with the roof underneath. Hall was crushed 
to death instantly in the first fall and left lying some 8 feet from the wreckage. 
Another workman was knocked down as the débris passed over him, but was 
not seriously injured. The driver of the truck dropped flat in the bed through 
which two 4x4 inch timbers, torn from the shed, were driven “endways.” The 
bolts holding the framework to the foundation were broken or torn out. Papers, 
weeds, splinters, and pieces of wreckage were lifted high in the air. If this was 
a gentle zephyr, or an ordinary breeze, our vocabulary will have to be revised. 
Strictly speaking, it was probably not a cyclone, which Webster defines as “a 
violent storm, often of vast extent, characterized by high winds rotating about a 
calm center of low atmospheric pressure. * * * The terms includes the hurricane, 
typhoon, bagino and other tropical storms,” but it certainly was some form of 
tornado which, the same authority tells us, is “a funnel-shaped cloud, like a 
waterspout, sand column, or dust whirl, with very violent eddies and whirls of 
wind, progressing in a narrow path for many miles overland * * * so rapidly 
that wooden structures are often lifted and burst open by the air confined within 
them.” If not, it would be difficult to conceive a more foolish waste of money 
than the purchase of policies against tornadoes in Colorado. 

In a suit involving the destruction of a building insured against loss by 
“cyclone or hurricane,” it was held that “the words tornado and hurricane are 
synonymous, and mean a violent storm distinguished by the vehemence of the 
wind and its sudden changes.” While the definition of a cyclone is “a rotary 
storm or whirlwind of extended circuit,” citing Webster’s Unabridged Dictionary. 
Queen Ins. Co. of L. v. Hudnut Co., 8 Ind. App. 22, 26, 35 N. E. 397. Because in 
that case it was admitted that the loss was not caused by a “a cyclone, tornado 
or hurricane,” but by “a very high wind prevailing,” it was held that the loss 
insured against was admitted. 
dian Ca gave his occupation as “superintendent of quartz mine—over- 
seeing’ obtained an accident policy which provided that change of occupation 
without notice thereof to the company would invalidate the contract. He took 
temporary employment, for thirty days, as a mine timber man, without notice. 
We held this no change of occupation within the terms of the policy. Union 
H. & A. Co. vy. Anderson, 66 Colo. 195, 180 P. 81. If the occupation of the 
insured in that case was mine superintendent while he was doing the work of a 
mine timber man, his occupational duties were the duties of a superintendent 
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It follows that, in the instant case, Hali, while temporarily employed in the 
construction of this shed, was still a ranchman, and his occupational duties were 
the duties of a ranchman, not a carpenter. 

Since we are convinced the evidence shows that Hall lost his life as the 
result of a tornado, and while not engaged in occupational duties, we need not 
notice the contention of the company that he could not recover under the 
provision for payment in case of death caused “by the collapsing of the outer 
walls of a building while the insured is therein,’ because Hall was on the 
outside at the time of the accident. 

The judgment is accordingly affirmed. 

Adams, C. J., and Hilliard, J., concur. 


MONROE v. FIRST NAT. LIFE INS. CO. No. 14059. 
Court of Appeal of Louisiana. Orleans. May 2, 1932. 
141 Southern Reporter 471. 
1. INSURANCE. 


Intentional injury clauses inserted in health and accident policies are reason- 
able and binding upon parties to contract. 

(For other cases, see Insurance, Dec. Dig. § 464.) 
2. INSURANCE. 

Intentional injury clause of accident policy is not defense against insured 
accidentally injured by person intending to injure third party. 

(For other cases, see Insurance, Dec. Dig. § 464.) 
3. INSURANCE. 

Intentional injury clause of accident policy cannot be invoked where person 
causing injury is so insane or drunk as to be incapable of forming rational intent. 

(For other cases, see Insurance, Dec. Dig. § 464.) 
4. INSURANCE. 

Evidence held to show insured was intentionally shot by another, precluding 
recovery under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by Clem Monroe against the First National Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellant. 

A. H. Reed and Henry J. Wyman, both of New Orleans, for appellee. 

Hicerns, J. 

Clem Monroe claims the sum of $84 for twelve weeks’ disability under an in- 
surance policy issued in his favor by the defendant and, also, a penalty for a 
like amount and $50 additional for attorney’s fees under Act No. 310 of 1910, 
alleging that the disability was the result of an accident on April 14, 1931. 

The defense is that the disability resulted from the intentional act of one James 
Edwards in wounding plaintiff with a pistol by shooting him in the thigh, which risk 
is specially excepted from coverage by clause 9 of the conditions of the policy 
sued upon reading, in part, as follows: “Disability or death benefits will not be 
paid * * * at any time for disability or death resulting from * * * an intentional 
act of any person other than the insured. * * *” ae 

There was judgment in favor of plaintiff for the sum of $84 and rejecting his 
demand for the penalty and attorney’s fees. Defendant has appealed. — 

It is admitted that plaintiff received his injuries as a result of being shot by 
James Edwards, who was caught by the plaintiff in the act of stealing phono- 
graph records belonging either to the plaintiff or his employer. It is also conce 
that the period of disability for which claim of indemnity is made was twelve 
weeks. ‘ 

The plaintiff contends, first, that Edwards shot him unintentionally while try- 
ing to shoot one Arthur Baptiste, and secondly, that at the time of the trouble 
Edwards was so drunk as to be incapable of forming any rational intent. 

[1] It appears to be well settled that the intentional injury clauses usually 
inserted in health and accident policies are reasonable and, hence, are binding upo® 
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the parties to the contract. Couch on Insurance, § 1240; Vance on Insurance 
(24 Ed.) 896; Cooley’s Briefs on Insurance (2d Ed) vol. 6, 5364. 

[2] The law is clear that, when a person is injured by another, who has the 
‘ntention to injure a third party and not the person injured, the intentional injury 
clause cannot be successfully interposed as a defense against the injured party 
claiming the insurance benefit. Couch on Insurance, § 1240; Vance on Insurance 
(24 Ed.) 897; Cooley’s Briefs on Insurance (2d Ed.) vol. 6, 5370; Mah See v. 
North American Acc. Ins. Co., 190 Cal. 421, 213 P. 42, 26 A. L. R. 123; General 
Accident, Fire & Life Assur. Corp. v. Hymes, 77 Okl. 20, 185 P. 1085, 8 A. L. R. 
48: National Life Ins. Co. v. Coughlin, 72 Colo. 440, 212 P. 486; Cooper v. 
National Life Ins. Co., 212 Mo. App. 266, 253 S. W. 465; Newsome v. Travelers 
Ins. Co., 143 Ga. 785, 85 S. E. 1035. 

[3] Defendant concedes that the overwhelming weight of authority is that 
the intentional injury clause of an accident policy cannot be invoked where 
the person causing the injury is so insane or drunk as to be incapable of forming 
any rational intent. Couch on Insurance, § 1240; Cooley’s Briefs on Insurance 
(2d Ed.) vol. 6, 5372; Berger v. Pacific Mut. Life Ins. Co. (C. C.) 88 F. 241; 
Corley v. Travelers’ Protection Ass’n, 46 C. C. A. 278, 105 F. 854; Marceau v. 
Travelers’ Ins. Co., 101 Cal. 338, 35 P. 856, 36 P. 813; Markland v. Clover Leaf 
Casualty Co. (Mo. App.) 209 S. W. 602; Zimmerman v. Southern Surety Co. 
(Mo. App.) 241 S. W. 95; Northwestern Society v. Dudley, 27 Ind. App. 327, 61 
N. E. 207: Travellers’ Ins. Co. v. Houston, 3 Willson, Civ. Cas. Ct. App. (Tex.) § 
429, page 508. 

The first question is, Did Edwards intentionally shoot the plaintiff, or un- 
intentionally or accidentally shoot him? 

[4] The plaintiff testified that he was employed in a soft drink establishmert, 
and that James Edwards came into the place about 2 o’clock in the morning, 
accompanied by some women, and that all the parties were very drunk; that they 
lanced for awhile and then one of the women told him that Edwards was stealing 
the phonograph records; that he asked Edwards to surrender the records and 
threatened to call the police if he did not do so; that Edwards drew a knife but 


plaintiff took it away from him; that Edwards then went into the front room, 
where Arthur Baptiste was, and said to him: “I am going to kill all three of you 


: that Edwards shot at Baptiste and the bullet came through a curtain into 
the next room, where plaintiff was, and entered his thigh, breaking the bone, and 
that they then took the gun away from Edwards and caused him to be arrested. 
n cross-examination counsel for the defendant interrogated plaintiff as to his tes- 
timony given in the criminal district court, where Edwards was charged with the 


fact that he had testified in the criminal district court that, after being informed 
that Edwards stole the records, he went up to him and took the records out of his 
osom, and that, when Edwards attempted to cut him with a knife, he took it away 
irom him and thereupon Edwards drew his revolver and shot him in the leg. He 
at first denied that he had made such a statement, but later admitted he had done 
0, and then counsel for defendant produced a certified copy of the testimony given 
y the plaintiff in the criminal court, which flatly contradicts him and impeaches 
his testimony, and shows conclusively that Edwards deliberately and intentionally 
shot plaintiff. 

\rthur Baptiste, as a witness for the plaintiff, testified that Edwards shot at 
im while he was in the front room and the plaintiff was in the adjoining or 
middle room, and, as the bullet missed him, it went through the curtain and struck 
paint accidentally. This is in direct contradiction of the testimony given by the 
paintiff in the criminal court. Baptiste did not testify in the criminal court be- 
ise It appears that he moved to another address and the district attorney’s office 
vas unable to have him subpoenaed. 


Stanley Auston, plaintiff's witness, testified that he and not the plaintiff owned 
‘ie soft drink establishment where the shooting occurred, and that plaintiff was 
merely working for him, which corroborated the plaintiff's statement made on the 
tial of this case, but which is in contradiction of plaintiff's testimony given as a 
‘Mess in the criminal court, where he stated he owned the place. 5 

John H. Dew, an officer of the defendant company, testified that the plaintiff 
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told him the same story that he told in the criminal district court, when Edwards 
was tried for shooting the plaintiff. The narration of the occurrence given by 
plaintiff in the criminal court was clear and to the point and in keeping with usual 
happenings in such affairs, whereas his testimony on the trial of this case was very 
indefinite and unimpressive. : 

We have carefully studied the record and given full consideration to the fact 
that plaintiff is an illiterate negro, but his testimony in the criminal district court 
impeaches and contradicts the testimony that he gave in this case, in so many 
material respects that we feel it cannot be the result of lack of memory, ignorance, 
or oversight. It is, therefore, our opinion that the plaintiff’s testimony given on 
the trial in the criminal court, not only effectively impeaches his own testimony and 
contradicts that of Baptiste, but also affirmatively proves that he was intentionally 
shot by Edwards. Thompson v. Haubtman, 18 La. App. 119, 137 So. 362; Jones’ 
Commentaries on Evidence, (2d Ed.) vol. 2, 1646, 1647, 1648. F 

The plaintiff's contention that Edwards was so drunk as to be incapable of 
forming any rational intent is without merit, because, while the evidence tends to 
show that Edwards had been drinking, we are convinced that at the time he shot 
the plaintiff he fully appreciated what he was doing and was in full possession of 
his faculties. 

For the reasons assigned the judgment appealed from is annulled, avoided, 
and reversed, and it is now ordered that there be judgment in favor of the defend- 
ant, dismissing the suit at plaintiff’s cost. 

Reversed. 


SHELTON vy. AMERICAN INS. UNION. 
Court of Appeals of Ohio, Franklin County. Oct. 1, 1931. 
181 Northeastern Reporter 497. 
2. INSURANCE. 


Evidence showed that accident policy was written four days after insured 
received injuries. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 
4. INSURANCE. +f 

Fraternal organization is controlled by its constitution, by-laws, and application 
for membership (Gen. Code, § 9465). 

(For other cases, see Insurance, Dec. Dig. §§ 715, 718.) 
5. INSURANCE. 

Where application, accident policy, and constitution of fraternal association 
provided that insured must be in good health when policy is delivered, association 
held not liable for injuries sustained by insured prior to delivery (Gen. Code, 
§ 9465). 

(For other cases, see Insurance, Dec. Dig. § 720.) 


6. INSURANCE. Z 2 
That agent delivered accident policy to insured after insured was injured held 
not to entitle insured to recover thereon where application, policy, and constitution 


of fraternal association provided that insured must be in good health when policy 
is delivered (Gen. Code, § 9465). 


(For other cases, see Insurance, Dec. Dig. § 720.) 


Action by Grover C. Shelton against the American Insurance Union, a cof 
poration. To review a judgment for defendant, plaintiff brings error—[By Edi- 
torial Staff.] 

Affirmed. ; a 

M. Y. Yost, of Cleveland and Pugh & Pugh, of Columbus, for plaintiff in 
error. 

J. D. Karns, B. W. Gearheart, and L. E. Bilger, all of Columbus, for defendant 
in error. 

KUNKLE, J. : 

This is an action upon a policy of insurance issued by defendant in err 
plaintiff in error. a 

It is admitted that a policy of insurance was executed by the Americat 
Insurance Union, defendant in error, and delivered to Grover C. Shelton, plamtt 
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in error, but defendant in error claims there is no liability thereunder because 
of the failure of plaintiff in error to bring himself within certain provisions of 
the policy. ; 

[1] The case was heard in the lower court upon the pleadings and the testi- 
mony. At the conclusion of all the testimony both sides made a motion for an 
instructed verdict. Such motions resulted in submitting the case to the court. 
The lower court found in favor of the American Insurnace Union and rendered 
judgment accordingly. 

' From such judgment error is prosecuted to this court. 

Counsel have favored the court with very exhaustive briefs in which an 
unusually large number of cases are cited. We have examined a number of the 
cases, but will not attempt to discuss them in detail. 

The testimony in the case is quite brief, as many of the pertinent facts are 
st forth in and admitted by the pleadings. 

In brief, it appears from the record that on August 8, 1925, the defendant 
in error received an application from the plaintiff in error for a health and 
accident policy; that this application was received by defendant in error at a 
time when its employees were largely away on vacation; that the application was 
not acted upon until August 27, when the same was approved, as appears from 
the exhibit, by the medical director; that the policy of insurance was not actually 
written until September 2, when it was mailed to the representative of defendant in 
error in West Virginia, and by such representative delivered to the plaintiff in 
error on September 3; that on August 29, some four days before the policy was 
actually written, the plaintiff in error received severe injuries, and, upon his receipt 
{ the policy from the representative in West Virginia of defendant in error, made 
lam upon defendant in error for payment under such policy. While the policy 
was not actually written until September 2, nevertheless it bears date of August 
27. August 27 was the date upon which the policy was approved by the medical 
lirector. 

The testimony upon this phase of the case is found in the record. This 
testimony is not denied: 

“Q. (Referring to the Exhibit Number 4) That policy was approved on the 
2th of August, 1925. Do you know of your own knowledge whether it was 
actually written on that date? A. It was not. 

“Q. Can you tell when it was written? A. It was written on the 2nd of 
September. 

com “Q. What is the basis for that answer? A. Well they are never written until 
tion the day after we receive them at our desk, the approval—the applications are 
‘ode given to us late in the afternoon of the day when they are approved and we 

an not take care of them until the next morning. 

“Q. Have you any memoranda to show when that was actually written? A. 
Yes, this memoranda. 

“Q. What day? A. September 2nd, 1925.” 
The witness testified further that it was mailed to West Virginia on Sep- 
tember 2, and that the reason for the delay in writing up this policy was due te 
the employees being away on vacation. On page 14, on cross-examination, the 
itness further testified as follows: 

“Q. When you issue these policies, Miss Gossenz, who is this party signed 
n there? A. Emma Bauer. 

“Q. Is that the last signature that goes on the policy? A. Yes. 
“Q. From your record can you tell us when that signature was placed on 


tre’ A. On the second of September, the mailing date. 

_ Have you any record to show that that signature was placed there on 
he a date? A. No, only the policies are always signed and mailed the 
idant Same day. 


a Who fills in this date on the execution clause of the policy® A. The 
licy writer, 
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Q. And you say that the date which you date your policies, it is the custom 
rical * ie company that you date them as of the date of the approval; is that true? 
ee eS, sir. 
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[2] It thus clearly appears from the record that the policy in question 
was not in existence, that is, had not been written and signed by the officers 
of the company until September 2, that the date contained in the policy, namely, 
August 27, was merely the date upon which the medical director of the company 
had approved the application. 

[3] Counsel for plaintiff in error insist that the date August 27 cannot be 
modified by parol evidence; that the testimoy showing the policy was actually 
executed on September 2 is incompetent, and that the date mentioned in the 
policy, namely, August 27, is controlling. We have examined the authorities 
cited and are of opinion that the testimony showing the real transaction between 
these parties is competent. 

It will be noted that defendant in error is admittedly a fraternal beneficial 
society, organized and existing under the laws of Ohio. 

Section 9465, General Code, and kindred sections of the Code, regulating 
fraternal associations of this nature, must govern the respective rights of the 
parties to this transaction. This is not what is commonly known as an old-line 
insurance company, and without citing authorities it is sufficient to say there is 
considerable difference between the rules of law applicable to these two different 
forms of insurance companies. 

[4] A fraternal organization is controlled by its constitution and the by-laws 
of the association, the application for membership, etc. 

The application for membership which was executed by plaintiff in error and 
forwarded to defendant in error at its home office in Columbus contained, among 
other things, this statement: “And I further covenant and agree that the insur- 
ance hereby applied for will not be in force until the delivery of the policy to 
me while I am in good health and free from all injury and I further understand 
and agree that the representative or any of the officers of the society are not 
authorized to extend credit or waive or modify any of the terms or conditions 
hereof.” 

The constitution and by-laws of defendant in error in force when this appli- 
cation was accepted provide, among other things: “An applicant shall not become 
a beneficial member of any division, nor entitled to any benefits until his certificate 
has been delivered. No beneficial certificate shall be delivered to an applicant unless 
said applicant is in good health at the time of its delivery. Should such certificate 
be delivered to an applicant while not in good health, the same shall be null 
and void.” 

The policy in question contains a provision as follows: “This policy, except 
Part 3, takes effect upon its actual delivery to the insured while in good health 
and free from injury.” 

[5] The policy provides that the insured must be in good health when the 
policy is actually delivered. The constitution of the association provides that no 
beneficial certificate shall be delivered unless the applicant is in good health at the 
time of its delivery. The application which plaintiff in error made provides that 
the insurance shall not be in force until the delivery to him of the policy while 
in good health and free from all injury. It is admitted that the insured was 
injured on August 29. 

[6] We do not think the plaintiff in error is in any different position because 
the agent, in violation of the constitution and by-laws of the society, delivered this 
policy to him on September 3 than he would have been in had the agent complied 
with the rules of the society and withheld delivery of the policy. 

From a consideration of the entire record we are of opinion that the judgment 
of the lower court was correct and the same should be affirmed. 

Judgment affirmed. 

Allread, P. J., and Hornbeck, J., concur. 
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Standard Accident Ins. Co. v. Cherry 


STANDARD ACC. INS. CO. v. CHERRY. No. 4175. 
Court of Civil Appeals of Texas. Texarkana. April 5, 1932. 
Rehearing Denied April 21, 1932. 
48 Southwestern Reporter (2d) 755. 
1. INSURANCE. 

To justify recovery under insurance policy, insured must comply with stipu- 
lations requiring proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

2, INSURANCE. 

Accident insurance policy providing for weekly indemnity held to require but 
one set of proofs of loss and not weekly proofs. 

Such policy, requiring notice of the injury within 20 days after the 
accident causing the injury, and requiring proofs of loss to timely follow 
covering the occurrence, character, and extent of the loss for which claim 
was made, sought only satisfactory proof of injury in fact to the insured 
and of the details of the accident in the first instance, and did not require 
separate weekly proofs of loss for the entire period insured was disabled. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

3. INSURANCE. 

Where insurance policy is susceptible of more than one interpretation, con- 
struction favorable to insured should be followed. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, INSURANCE. 

In suit upon accident insurance policy for second period of disability caused 
from same accident for which insured had furnished proofs of loss for first 
period, demand by letter for payment held sufficient proof of extent of loss. 

Facts disclosed that insured sued insurer for weekly indemnity for 
32 4-7 weeks, from June 10, 1929, to January 24, 1930, and for 33 3-7 weeks 
from September 19, 1930, to May 11, 1931, and that insurer pleaded in 
abatement that insured had not filed any proofs of loss for the last period 
of injury in keeping with the provisions of the policy requiring notice of 
injury within 20 days after accident and proofs to timely follow covering 
character and extent of loss. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

3. INSURANCE. 

In suit on accident insurance policy, insured held to have burden of establish- 
ing duration of disability. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

6. INSURANCE. 
_ Injury to iceman’s back sustained while attempting to deposit 200-pound block 
of ice in ice box held sustained by “accidental means” within accident policy. 

An injury through “accidental means” is the product of an intervening 
agency, not incident to but independent of the original act of the injured 
person, whether such agency be a catastrophe of nature or the act or event 
according to ordinary circumstances. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Bowie County; Geo. W. Johnson, Judge. 
_ Suit by Marion E. Cherry against the Standard Accident Insurance Company. 
From the judgment for plaintiff, defendant appeals. 

Affirmed. 

See, also, 36 $.W.(2d) 807, 40 S.W.(2d) 873. 

he suit is by the appellee, the insured, to recover on an accident insurance 
ed by the appellant company containing the following provisions: 
“i Standard Accident Insurance Company of Detroit, Michigan, in considera- 
tion of the representations contained in the application, copy of which is indorsed 
er and made a part hereof, and of the premium of $29.71, hereby. insures 
me Cherry, hereinafter called the insured, whose occupation is truck 
a Se delivery, for the term of 12 calendar months from noon, Standard time, 

the 29th day of October, 1928, against loss resulting from bodily injury, ef- 


Policy 
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fected directly, exclusively and independently of all other causes through external 
violent and accidental means except when intentionally inflicted while sane or 
insane, or sustained by the insured while insane, subject to all the conditions and 
nw geaee hereinafter contained, principal sum of $1,000,00; weekly indemnity 
>15.00. 

“If such injuries shall wholly and continuously disable the insured from date 
of accident, from performing any and every kind of duty pertaining to his occu- 
pation, and during the period of such continuous disability, but within 200 weeks 
of date of such accident, shall result independently and exclusive of all other 
causes in either one of the losses enumerated below or within 90 days from the 
date of the accident, irrespective of total disability, result in like manner in any 
one of such losses, the Company will pay the sum set opposite such loss, and in 
addition weekly indemnity, as provided in Art. 2, to the date of death, dismem- 
berment, or loss of sight. Only one of the payments named will be made for 
injury resulting from one accident. 

“Weekly Indemnity. 

“If such injury shall not result in any of the disabilities enumerated in Art. 
1, but shall directly and immediately totally and continuously disable and prevent 
the insured from attending to any and every kind of duty pertaining to his 
occupation, the Company will pay him the weekly indemnity at the rate mentioned 
above ($15.00) for the entire period during which he is so disabled.” 

The appellee asked for indemnity at the rate of $15 a week for 32 4-7 weeks 
from June 10, 1929, to January 24, 1930, and 33 3-7 weeks from September 19, 
1930, to May 11, 1931. In this connection it appears that the present trial was 
upon agreed consolidation of two suits, one filed October 9, 1929, claiming in- 
demnity for the 32 4-7 weeks above, and one filed at a later date claiming the 
indemnity for the 33 3-7 weeks above. The petition alleges the injury, occurring 
June 10, 1929, and cause thereof, namely: “Plaintiff alleges that he received said 
bodily injuries through external, violent and accidental means while in the reg- 
ular performance of his duty. That while attempting to put a 200 pound block 
of ice in an ice box or refrigerator, and while attempting to throw the 200- 
pound block of ice off his back in the ice box he received an unusual jerk or 
strain, which happened unintentionally or unexpectedly, which tore his lig- 
aments, nerves, blood vessels, and tissues loose in his back, shoulder, side and 
spine, and injured the muscles, tissues and ligaments of his back, spine, side and 
shoulder and other parts of his body as hereinabove set out, totally rendering 
him incapacitated of further performing the duties of his occupation, to-wit, that 
of truck driver, ice delivery, all as hereinabove set out.” 

The appellant answered by general denial and specially pleaded that the 
appellee’s injury was not total and he was not prevented from attending to any and 
every kind of duty pertaining to his occupation, and, further, that his injury was 
occasioned by an automobile accident in the previous year of 1928. The appellant 
further pleaded in abatement that the appellee had not filed any proof of loss 
for the last period of injury from September 19, 1930, to May 11, 1931, in keeping 
ing with the following provisions of the policy: 

“Written notice of injury on which claim may be based must be given to the 
company within twenty days after the date of the accident causing such injury 

“The Company upon receipt of such notice will furnish to the claimant such 
forms as are usually furnished by it for filing proofs of loss. If such forms 
are not so furnished within fifteen days after the receipt of such_ notice, th 
claimant shall be deemed to have complied with the requirements of this policy 
as to proof of loss upon submitting within the time fixed in the policy for filing 
proofs of loss, written proof covering the occurrence, character and extent 0! the 
loss for which claim is made. : 


“No action at law or in equity shall be brought to recover on this policy prior 
to the expiration of sixty days after proof of loss has been filed in accordance with 
the requirements of this policy, nor shall such action be brought at all unless 
brought within two years from the expiration of the time within which proo! 
of loss is required by the policy. e} 

“Affirmative proof of loss must be furnished to the company at its vilfice 
in case of claim for loss of time from disability within ninety days after te 
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termination of the period for which the company is liable, and in case of claim 
for any other loss, within ninety days after the date of such loss. 


“Full compliance of the insured and beneficiary with all provisions of this 
policy is a condition precedent to recovery hereunder and any failure in this 
respect shall forfeit to the Company all right to any indemnity.” 

The appellee filed reply to the plea in abatement setting up both compliance 
with the terms of the policy and estoppel. The case was submitted to the jury 
on special issues whose findings of facts are: That the plaintiff received the 
bodily injuries sued for which were effected independently of all other causes 
through external, violent, and accidental means; that the injuries wholly disabled 
the plaintiff from performing and attending to any and every kind of duty per- 
taining to his occupation; that he was not injured in an automobile accident im 
1928. The jury further found the amount of reasonable attorney’s fees. In 
keeping with the verdict of the jury, the court entered judgment for the plaintiff. 

The evidence goes to show that the appellee was employed by an ice company 
as a truck driver in the daily delivery of ice to customers. His duty was to 
carry ice from his truck and put it in the houses or ice boxes of his customers. 
The usual weight of the ice he had to carry and put in the ice boxes ranged from 
fifty to three hundred pounds, as the particular customer desired. The statement 
of the testimony of the appellee gives a clear outline of the suit. He testified, 
as material to state, as follows: 

“I am asked to describe how I received those injuries on June 10, 1929, and 
in what way, and what I was doing at the time. I was carrying a 200-pound 
block of ice, putting it in a high ice box. I had the ice on my back and was 
all bent over and had to get the ice up on the edge of the ice box. When I went 
to throw the ice back off my back it seemed just like it tore me in two there. 
I had been following that occupation close to two years and had carried ice in 
that way before. That was a large piece of ice that I was carrying, but I 
have carried pieces larger than that. I have carried 300-pound blocks of ice; 
and have carried them on my back. I did not intend to injure myself at the 
time I put that ice on the box. I did not know that it would hurt me when I 
did that because I had been doing it that way every day. I had put 200 pounds 
of ice in that particular ice box every day that summer up until then, and I did 
not expect it would do that. I had no idea I would be injured when I put the 
ice in that box in that manner on that occasion. This injury happened unexpectedly. 
I had followed this occupation for about two years prior to the time I received 
this injury. 

“I had been working for the Powers Ice Company for about two years at 
the time I claim to have received this injury. This jerk in my side occurred 
down there at Atchison’s Grocery Store. I am about five feet, two inches tall. 
I am asked to illustrate by this chair here about where the open space in that 
box was that I had to put that ice in. It was about right here (indicating). I 
am asked to stand up by the side of that and see how that would come up to me. 
As to how far it comes, about my waistband—it comes about right there—about 
three inches above my waistband. The top of that chair would be about the 
height of the opening in the ice box; something near that. Supposing that grip 
there was the piece of ice that was in my truck that I was going to deliver that 
morning; | am asked to show the jury just how that happened and what hap- 
pened. I can’t show them unless I had the ice and a man here to carry it and 
show them, for a man can’t get in a position with a grip on his back like he 
would have to with a 200-pound chunk of ice on his back. You have to reach back 
like this (indicating) with your hooks. The ice is sticking up there—a 200-pound 
block of ice that you are laying away over there. I come right here and catch 
one end right there and edge that ice like that, and then I have got to tilt it up 
and stand it straight up in that box like that; stand it straight up 
with a 200-pound, straight up. That is what I did on that occasion, and that is where 
I broke my back down. That is the way it happened. I had been delivering ice for 
‘wo years for this company; right at two years. I had been delivering ice for two 
‘ears tor this company; right at two years. I had been delivering to Mr. Atchison 
all summer up until I got hurt that summer; up until the 10th of June. I began de- 
‘ering ice there to Atchison’s store and putting it in that box up in the winter. 
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It had been six or seven months or more that I had had been delivering ice. That 
was in June, the sixth month of the year. 

“When I was putting that piece of ice down there in Mr. Atchison’s store 
that morning, as to whether cr not there was anything that happened out of the 
ordinary except this strain or catch in my back—there was no strain or catch, 
It just seemed like I heard it break loose—just tear loose. There was nothing 
unusual or out of the ordinary other than the tearing loose or breaking loose 
of that place back there, whatever it was. I unloaded the ice that morning just 
like I had on all other mornings before that, and just like I did all around town 
where the boxes are up like that. I carried it the same way.” 

There is evidence that the appellee since his injury cannot carry the ice to 
the houses as required of him, and is prevented from substantially doing the 
duties pertaining to his occupation. The jury finding in this respect is sustained 
and here adopted as a fact in the case. 


King, Mahaffey, Wheeler & Bryson, of Texarkana, for appellant. 
Wm. V. Brown, of Texarkana, for appellee. 
Levy, J. (after stating the case as above). 


[1-5] The point is made by appellant that to enable the insured to recover 
on the policy compliance was necessary with the stipulation requiring the making 
and furnishing to the company proofs of loss for the second period claimed in 
the petition of 33 3/7 weeks. It is the well-settled rule that in order to 
justify a recovery under the policy, it is essential that the insured comply with 
the stipulations therein requiring proofs of loss to be given. In the special situa- 
tion of the present case, though, there is doubt as to whether it may be said, as 
respects the weekly indemnity claimed, there was failure to any compliance with 
that part of the policy which relates to proof or loss. By the policy the appellant 
bound itself to make “weekly indemnity” of $15, payable presumably in weekly 
installments, for injury disabling the insured, resulting from the risk or accident 
insured against. “Notice” of “the injury” is expressly required by the policy to be 
given “within twenty days after the date of the accident causing such injury,” 
and proofs of loss are expressly required to timely follow “covering the occur- 
rence, character and extent of the loss for which claim is made.” The plain object 
sought for is satisfactory proof of an injury in fact to the insured, and of the 
occurrence and the particulars or details of the accident in the first instance. The 
aim and purpose does not appear to further provide for separate weelky proofs of 
loss for each week for the entire period the insured would be disabled. Such 
further proof covering details or particulars of each separate week's disability 
would reach only to the duration of the disability and not the cause of the acci- 
dent. It is believed the policy provisions reasonably point to the interpretation 
as requiring but one set of proofs, made in the first instance upon the happening 
of the accident causing the injury, and not weekly as each weekly installment 
becomes payable thereafter. And if such terms of the policy may be regarded as 
susceptible of more than one interpretation, then the construction favorable to the 
assured should be followed. 1 Joyce on Insurance (2d Ed.) §§ 221, 222A. In the 
present case it was shown that notice was promptly given on June 12th of the 
accident in suit occurring June 10, 1929. Proofs of loss duly followed on June 
17, 1929. No complaint in this respect is here made. It further was made to ap- 
pear, by the evidence in behalf of appellee, there was a continuous period of 
disability of the insured due to the single producing cause in suit, and the second 
period of 33 3/7 weeks in suit was not paid, but was in default of payment. The 
insured made demand of the company for payment through letter. It is believed 
further formal notice and proof of details or full particulars of each separate 
week’s disability was not demanded by the provisions of the policy and was un- 
necessary in order to enforce default of payment. It was legally incumbent upon 
the insured, irrespective of preliminary proofs, to establish by competent evidence 
in the trial the extent and duration of this disability resulting from the alleged 
accident, and this burden of proof he undertook to discharge. 

[6] The point, fundamental in the case, is made by the appellant that the evi- 
dence conclusively established that the appellee did not sustain his injuries 0 
“accidental means” within the accident policy. The facts of this case are practically 
the same as in the case of Standard Accident Ins. Co. v. Cherry in (Tex. GV 
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App.) 40 S.W.(2d) 873. The parties are the same in the two cases. In that case 
it was held that the evidence warranted the finding that the injury to the appellee 
resulted through accidental means. Carrying the ice in the manner done resulted 
in unexpected injury, and the injury should be considered as one due to acci- 
dental means, as the majority of this court conclude, adhering to their former 
ruling and to the cases believed to be in point. 

The writer is still of the same view, as previously outlined (Cherry Case, 
supra), of the facts that the bodily injury, resulting proximately and not remotely, 
from carrying a 200-pound block of ice, should be regarded as merely accidental 
in result. From a perusal of the decisions an injury through “accidental means” 
is the product of an intervening agency, not incident to but independent of the 
original act of the injured person, whether such agency be a catastrophe of nature 
or the act or event according to ordinary circumstances. A bodily injury in har- 
mony with the preceding act or event is merely accidental in result. 

We have considered the remaining assignments of error and think they should 
be overruled. 

The judgment is affirmed. 


SOUTHERN TRAVELERS’ ASS’N v. MASTERSON. No. 10935. 
Court of Civil Appeals of Texas. Dallas. March 12, 1932. 
Rehearing Denied April 9, 1932. 
48 Southwestern Reporter (2d) 771. 
INSURANCE. ee 

Petition alleging sickness policy provisions respecting contingency insured 
against, facts showing accrual of benefits, demand for payment and rejection of 
claim stated cause of action without alleging proof of claim was furnished as re- 
quired. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

2. INSURANCE. oe) 

Failure to furnish proofs of loss required held matter of defense (Rev. St. 
1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

4, INSURANCE. : 

By-laws requiring proof of loss under sickness policy within 90 days held 
void under statute (Rev. St. 1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

3. INSURANCE. 

Evidence sustained jury’s finding that insured in furnishing proof of loss did 
not conceal material information regarding illness, where he failed to answer 
ertain questions, but physician answered them in report insured sent insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

6. INSURANCE. 

Insured held entitled to sick benefit whether disability was caused by flu or 
by complications of flu and progressive muscular atrophy. 

The policy provided that it covered all diseases except twelve dis- 
eases named, but neither flu nor progressive muscular atrophy was cov- 
ered, and after naming exceptions policy provided that everything else 
was covered. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

7, INSURANCE. 


Insurer accepting 12 out of 20 premiums late and furnishing blanks for claim 
eld estopped to claim forfeiture because certain premium was paid 8 days late. 
Insurer waived provisions of by-law that failure to pay call for pre- 
mium within 30 days after notice waived all rights under benefit certifi- 
cate, and was estopped to claim forfeiture because it not only collected 
and retained the premium referred to which was paid 8 days late and, al- 
together, accepted 12 out of 20 premiums late, but, with full knowledge 
that such premium had not been paid within 30-day period, subsequently 
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levied another assessment on insured which was paid and retained by 
insurer. 
(For other cases, see Insurance, Dec. Dig. §§ 388[4], 396[4].) 
8.. INSURANCE. 
Where, with knowledge of ground of forfeiture, insurer, by negotiations 
recognizes continuous validity of policy, forfeiture is waived. p m 
(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Appeal from District Court, Dallas County; Towne Young, Judge. 

Action by Mrs. Margaret Masterson against Southern Travelers’ Association. 
From a judgment for plaintiff, defendant appeals. 

ine 

Gilbert, of Dallas, and George Mendell, of Austin, for appellant. 

W ioc B. Branan, of Dallas, for appellee. 

Looney, J. 

Southern Travelers’ Association, a mutual assessment company chartered 
under the laws of this state, issued to Wm. R. Masterson its certificate or policy 
of insurance entitling insured to sick benefits resulting from disease described 
as follows: “We cover all diseases except hernia, orchitis, epididymitis, venereal, 
insanity, hay fever, asthma, epilepsy, cancer, cataract and diseases of organs and 
confinement peculiar to women. Everything else covered. * * * For first week of 
continuous illness $10.00, $25.00 weekly indemnity thereafter, not to exceed 52 
weeks.” The articles of incorporation of the association, its by-laws, the applica- 
tion for membership, constituted the insurance contract, it being provided that 
“the payment of the benefit herein provided for is conditioned upon its being col- 
lected by this company from assessments and other sources as provided in its by- 
laws.” 

On June 19, 1927, Masterson became sick with “flu,” on June 23d called in a 
physician, and thereafter, as the result of the sickness, was confined within doors 
under the care of his physician until he died, April 29, 1929. 

Assured gave immediate notice of his sickness, and on July 1, 1927, defend- 
ant furnished blanks for preliminary reports to be made both by himself and 
physician; and on receipt of these defendant, on July 12, 1927, furnished insured 
with blanks for final reports by himself and physician when recovery was com- 
plete. Masterson, however, did not recover, but lingered and died, and after the 
expiration of 53 weeks, that being the limit of defendant’s liability, insured and 
his physician having in the meantime made final reports to defendant on blanks 
furnished for that purpose, insured demanded payment of $1,310 sick benefits, 
being $10 for the first and $25 per week for the 52 succeeding weeks. On Septem- 
ber 28, 1928, defendant rejected the claim on the ground that the membership of 
insured was in suspense at the time of the commencement of his sickness. 

After the death of insured, Mrs. Margaret Masterson, his surviving wife and 
independent. executrix, instituted this suit to recover the sick benefits alleged to 
have accrued under the policy prior to his death. 

Defendant answered by general and special exceptions, general denial, and 
set up special defenses as follows: That insured failed and refused to make final 
proof of his claim, as required by the terms of the contract, in that material 
questions propounded in the blanks furnished by defendant were not answered, 
which would have disclosed, if truthfully answered, that flu was not the sole 
cause of insured’s sickness and confinement, but at the time of being thus attacked 
he was and had been for years suffering from a chronic disease called “progressive 
muscular atrophy”; also that insured failed to pay assessments called for by de- 
fendant within the period prescribed in the by-laws of the association, hence: his 
certificate lapsed, and, at the beginning of his sickness, he was not a member 
of the order. 

The case was submitted to a jury on two special issues, without objections or 
request by either party for additional issues, as follows: 

“Special Issue No. 1: Did plaintiff’s husband, W. R. Masterson, in furnishing 
the defendant with the final statement of proof of loss conceal from the defendant 
any material information as to his illness, sickness or disease? The jury ans- 
wered ‘no.’ 

“Special Issue No. 2: Was the plaintiff’s husband, W. R. Masterson, at the 
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time of the development of his illness complained of, in good standing with the 
defendant, or had he permitted his policy to lapse? Answer as you find the facts 
to be. The jury answered: ‘We find the plaintiff to be in good standing with the 
defendant.’ ” ee ee ; 

The court rendered judgment for plaintiff for the full amount sued for with 
interest, and directed defendant to make an assessment and collect the same for 
the payment of the judgment as provided both in the by-laws of the order and in 
chapter 6, title 78, R. S. 1925. Defendant appealed and by appropriate assignments 
presents for consideration the questions hereafter discussed. 


[1, 2] Defendant assigned error on the refusal of the court to sustain its gen- 
eral and special exceptions to plaintiff’s petition on the ground that no showing 
was made that proof of the claim sued upon had been furnished defendant, as re- 
quired by the by-laws of the association; the specific contention being that, where 
the contract sued upon, as in the instant case, requires the insured to furnish proof 
of loss, the petition should show compliance with this condition, and, in the ab- 
sence of such showing, the pleading is subject to general demurrer. 

Defendant cites as authority for its contention the decision of the Waco 
Court, in Mutual Benefit Health & Accident Ass’n v. Shelton (Tex. Civ. App.) 27 
S.W.(2d) 845. We do not think this case is in point, for the reason that the pol- 
icy sued upon in that case was made a part of the petition, a provision of which 
required insured, in case of claim thereunder, to furnish proof of loss within 90 
days from the termination of the period of liability. The court held, in view of 
this status, that the petition, failing to allege compliance with this provision, was 
fatally defective. In the instant case, however, no such disclosure is made, the 
petition simply alleged provisions of the contract relating to the contingency in- 
sured against, set up facts showing the accrual of benefits thereunder, alleged de- 
mand upon defendant for payment and rejection of the claim. We think the peti- 
tion alleged a cause of action. In passing upon the exception urged, the court 
could not assume or judicially know that the contract made any requirement for 
proofs of loss: besides, the failure to furnish proofs, if required to do so, was in 
our opinion purely a matter of defense. See article 5546 (5714) (3379) R. S. 
1925: Francis v. International, etc., Ass’n (Tex. Civ. App.) 260 S. W. 938, 947, 
writ granted, but affirmed; International, etc., Ass’n v. Griffing (Tex. Civ. App.) 
264 S. W. 263, 265, application dismissed for want of jurisdiction. 

[3] Defendant contends, further, that its general and special exceptions to 
plaintiff's petition for failure to allege the furnishing of proof of loss having been 
overruled, such omissions could not be supplied in a supplemental petition. It is 
doubtful if this proposition is germane to any assignment, but, considering it so, 
it is not, in our opinion, well taken for the reason that defendant in its answer 
alleged defensively the by-laws of the order, among others the provision requiring 
proof of loss to be made within 90 days after the termination of the period of 
liability charging that, as insured failed to make this proof, no recovery could 
be had. In a supplemental petition, plaintiff denied these allegations and affirm- 
atively pleaded that proof of loss had been in fact made and furnished defendant. 
Aside, however, from the allegations of the supplemental petition, an issue was 
joined on defendant’s allegation as to the failure of insured to furnish proof, 
in that the statute, article 2005 (1829) (1193) (1197) R. S. 1925, provides that: 
“The plaintiff need not deny any special matter of defense pleaded by the defend- 
ant, but the same shall be regarded as denied unless expressly admitted.” It follows, 
we think, that an issue of fact was joined on defendant’s allegations setting up 


this special matter of defense, and that it was not necessary for plaintiff to have 
replied by supplemental petition. 


[4] Besides, the by-law requiring that proof of loss for disability, etc., be 
made “within 90 days after the termination of the period for which the associa- 
tion is liable,” is, in our opinion, void, because to comply with the by-law less than 
% days is required, whereas the statute pronounces a stipulation requiring less 
than 9) days void and unenforceable. See article 5546, R. S. 1925; St. Louis, etc., 
R. Co. v. Brass (Tex. Civ. App.) 133 S. W. 1075, 1077; Taber v. Western Union 
Tel. Co., 104 Tex. 272, 137 S. W. 106, 34 L. R. A (N. S.) 185. It follows, we 
think that all assignments based upon the contention that proofs of loss were 
neither alleged nor furnished by imsured must be overruled. 
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Defendant also insists that a pleading setting up waiver or estoppel should 
allege facts and not conclusions. This proposition is based upon defendant's assign- 
ments Nos. 3, 4, 5, 6, and 7, each complaining of the action of the court in oyer- 
ruling a special exception leveled at certain language contained in plaintiff’s 
pleading quoted in the exception, on the ground that the allegations were but con- 
clusions of the pleader. These assignments are overruled. The language quoted in 
the fifth assignment alleges the facts which plaintiff insists constituted defendant's 
waiver of proofs of loss; and, while the language quoted in the third, fourth, 
sixth, and seventh assignments, unaided by supporting allegations, would subject 
the pleading to the exceptions urged, but, when considered in connection with other 
allegations, the quoted language constitutes obvious deductions. 

[5] The further contention is made that the court erred in refusing to set 
aside the answer of the jury to special issue No. 1, because insured failed and 
refused to answer certain questions asked in the blanks for proofs of loss fur- 
nished by defendant, and in this way withheld information concerning the chronic 
ailment from which he was suffering, and that flu was the sole cause of his pro- 
tracted illness and confinement indoors. 

This contention challenges the sufficiency of the evidence to sustain the finding 
of the jury. In answer to special issue No. 1, the jury found in effect that insured 
did not conceal any material information as to his illness, sickness, or disease. 
Section 2, art. 11, of defendant’s by-laws, provides that: “Any untrue statement, 
misrepresentation, or concealment with reference to any claim under any certificate 
of membership shall invalidate any such claim.” Defendant requested insured to 
furnish both preliminary and final reports by himself and attending physician on 
blanks furnished by defendant for that purpose. The pertinent questions asked in- 
sured in the preliminary reports, and his answers, are as follows: 

“Q. When did physician first attend you., A. June 23, 1927 at two o’clock p. m. 

“Q. Where? A. Home * * * , 

“Q. Name of disease? A. Flu and anemia. 

“Q. Is the above named illness the sole cause of your disability? (Not an- 
swered). 

“Q. How long since you were afflicted with the same or any similar disease 
prior to this attack? A. Ten or twelve years. * * * 

“Q. Give physician’s name? A. Dr. Jas. J. Terrell.” 

The pertinent answers of Dr. Terrill, in the preliminary report, are these: 

“Q. When and where did you first examine him. A. June 23, 1927 at two 
o’clock p. m. at his home. 

“Q. Name of disease causing his disability? A. Flu. 

“Q. Has he any other? A. Yes, progressive muscular atrophy. 

“Q. State precisely the nature of the illness? A. Secondary anemia follow- 
ing flu. Malaise, nervousness, weakness. 

“Q. Give the symptoms that led you to diagnose the case as above? A. See 
above. 


Is the disease acute? A. No. 
. Chronic? A. Yes. 
Venereal? A. No. 
Tuberculous? A. No. 
Traumatic? A. No. * * * 
. Have any complications arisen? A. No. 
. What treatment have you prescribed? A. Tonic, rest. ‘ 
_ Does the illness necessarily confine him strictly within doors? A. Yes. 
. In bed? A. Yes. : 
. If so, how soon, in your opinion, will he be able to leave the house? 
A. I do not know. 
“Q. When, in your opinion, will he be able to resume his work? A. I do 
not know. * * * 
“Q. Has he in your knowledge or opinion suffered from the same or any 
similar disease prior to this attack? A. Slight attack ten or thirteen years ago. 
“Q. Is the above named illness the sole cause of his disability? A. The two 


named above. — f . 
“QO. Is he improving? A. Yes. * * * 


COGOdOOO 
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“Q. Has the patient any chronic or constitutional disease or infirmity, or any 
shvsical defect or deformity? A. See above.” 

‘” Final proofs furnished by insured included report by Dr. Terrill July 30, 1928, 
chich, in so far as pertinent, is as follows: Dr. Terrill said: 

“IT was first called to attend him (insured) on account of his illness on the 
2rd day of June, 1927, at his home and after a careful diagnosis pronounced him 
aflicted mainly with flu. 

“Q. Were there any other complications? A. Yes. 

“Q. If so, what? A. Progressive muscular atrophy. 

“OQ, Was the disease acute? A. Yes. 

. Chronic? A. No. 

Q. Venereal? A. No. 

. Tuberculous? A. No. 

. Traumatic? A. No. 

. Has he, in your knowledge or opinion, suffered from the same or any 

disease prior to this attack? A. Yes. 

. When? A. Slight attack of flu ten or twelve years ago.” 

. Terrill further stated that insured was under his care and unable to do 
any work, continuously confined strictly within doors from June 23, 1927, until the 
date of making the report July 30, 1928; that he visited insured two or three 
times per week and during that period he was not able to leave the house at all. 

“Q. Do you believe that his disability was caused solely by the disease above 
described? A. By the two. * * * 

“OQ. To you knowledge or in your opinion, does the patient now have or has 
he had any chronic or constitutional disease or infirmity or any physical defect 
or deformity? A. Yes. 

“Q. If so, what? A. Progressive muscular atrophy.” 

Dr. Terrill further testified, that he had known insured since 1919 and had 
been his regular physician; that he had never treated him or known of his being 
treated for rheumatism, tuberculosis, paralysis, lumbago, or lame back, sciatica, in- 
sanity, venereal disease, or any other (except, of course, those mentioned heretofore 
by him). 

The personal report (final) of insured furnished defendant on July 25, 1928, 
contained the following pertinent questions and answers: 

“Q. What was the nature of the illness? A. Flu. 

“Q. Was the above named illness the sole cause of your disability? A. (not 
answered ). 


“Q. Was the disability in any way the result of an accident? <A. No. 

“Q. How long since you were afflicted with the same or a similar disease prior 
to this attack? A. Ten or twelve years. 

“Q. Have you had any medical attention in the past five years? A. Novem- 
ber 1924. 

“Q. Had you fully recovered from same prior to the present illness? A. Yes. 

“Q. Had you a physician during your present illness? A. Yes. 

“Q. If so, state his name and address in full? A. Dr. James J. Terrill, 
Medical Arts Building. 

“Q. Were you, in consequence of said illness, totally unable to attend to the 
duties of your occupation? A. Yes. 

“Q. Was the period of your disability prolonged by reason of any chronic 
disease or infirmity? A. (not answered). 

“Q. What was the condition of your general health at the time of becoming 
amember of the association? A. Good. : 

“Q. Did you have regular and steady employment when taken ill? A. Yes. 

2 What was your occupation at the time of this illness? A. Insurance and 
Teal estate. 

_ Q. Have you any chronic or constitutional disease or infirmity or any physical 
defect or deformity, if so what? A. (not answered).” 

_The failure of insured to answer the questions indicated above furnished the 
basis for defendant’s contention that the finding of the jury to special issue No. 1 
was and is contrary to and not supported by evidence, in that insured withheld 
material information, that is to say, if he had answered the questions left unan- 
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swered, it would have been disclosed that he was then suffering and for years 
had suffered from a chronic disease known as “progressive muscular atrophy”: 
hence in failing and refusing to answer the questions was guilty of concealing 
material fccts with reference to his claim, in violation of the by-laws of the order. 
thus rendering the certificate void. 

It is obvious that the unanswered questions propounded to insured called for 
his op:nion in regard to scientific matters, and were not answered by him; his 
wife (plaintiff) testified, because of a want of knowledge on his part; that he 
left it to his physician, Dr. Terrill, to furnish the information sought by said 
questions. In making both the preliminary and final proofs, insured furnished 
defendant with statements of Dr. Terrill, containing a full and complete disclosure 
of all facts defendant contends would have been disclosed had insured given an- 
swers to the questions left unanswered. Having furnished defendant this informa- 
tion through his physician, we cannot agree that insured was guilty of any con- 
cealment in failing to personally answer questions, pertaining to the science of 
medicine, a layman is not supposed to know, 

{6] But, aside from the matters just discussed. we are of opinion that the 
policy obligated defendant to pay sick benefits resulting from “progressive muscu- 
lar atrophy,” the same as it was obligated to pay benefits resulting from flu. The 
policy reads: “We cover all diseases except” (here follows twelve diseases ex- 
cepted from the provisions of the policy, but neither flu, progressive muscular 
atrophy, nor anemia is excepted). After naming the exceptions, the policy pro- 
ceeds: “Everything else covered.” 

The evidence disclosed that insured was in good health when he became a 
member of the order in 1922; that, up to the time of the inception of his fatal 
illness, he was steadily employed; and that he had been afflicted with progressive 
muscular atrophy only a few months. Dr. Terrill said that on his first visit to 
insured, June 23, 1927, he was “afflicted mainly with flu,” complicated with pro- 
gressive muscular atrophy, “the precise nature of his illness being secondary 
anemia following flu, had fever, malaise, nervousness, weakness.” We think it im- 
material whether, on June 19, 1927, insured was stricken with flu or with a com- 
plication of flu and progressive muscular atrophy, for in either case, under the 
plain language of the policy, he was entitled to sick benefits. 


Language of the Georgia Court of Civil Appeals, in National Life Ins. Co. 
v. Bean, 15 Ga. App. 661, 84 S. E. 152, 153, is in point at this juncture, the court 
said: “Seldom does one have a serious physical ailment not complicated by other 
diseases or physical disturbances; and if proof of a pre-existing disease, or of 
some concurrent ailment, would prevent recovery for disability caused solely by 
another disease flowing therefrom and a consequence thereof, for and during the 
period when the last disease was the sole then existing cause of the disability of 
the claimant, a policy insuring one against certain specific diseases would be 
worse than valueless.” To the same effect, see, Travelers’ Ins. Co. v. Duvall (Ky.) 
74 S. W. 740; Kearns v. North American, etc., Co., 150 Minn. 486, 185 S. W. 659, 
661. We therefore overrule the contention that the court erred in refusing a new 
trial on the ground under consideration. 

Defendant also contends that plaintiff was not entitled to recover, because in- 
sured had been automatically suspended and his certificate or policy rendered in- 
effective prior to the beginning of his fatal illness. This contention is based upon 
these facts, that is, on May 1, 1927, the association made a call upon insured for 
a premium that, under the provisions of the by-laws, should have been paid by 12 
o'clock noon on the 30th day thereafter, but, as same was not paid until on June 
8, 1927, it is urged that insured was automatcially suspended on account of said 
dereliction and stood suspended at the time he was taken sick on June 19, 1927. 
Other pertinent facts on this issue will appear later. 


The applicable provision of the by-laws of the association reads: “It shall 
be, and is hereby made the duty of each member of this Association to remit 
cromptly the amount of each premium call or membership fee to the Secretar) 
of the Association at his business office at Dallas, Texas. Such call or member- 
ship fee shall be due and payable within thirty days from and after the date which 
notice thereof bears, and any member who shall fail to remit or to pay any call 
within thirty days after said notice of call is mailed waives all rights, privileges 
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and benefits to members or beneficiaries under benefit certificates. The mailing 
of notice to last address of record as given by the member to the Secretary, shall 
stitute due and legal notice of said call, and any and all notices of such, or 
reference in any way thereto, whether sent prior or subsequent to the expiration 
of said thirty days, next following the date which said notice thereof bears, shall 
in no case be, or be construed as, a waiver of said default in the payment of the 
call by any member of the Association; or as a retention or reinstatement of said 
member in or into the membership thereof; and no person shall or may be rein- 
stated as a member thereof, except by the Board of Directors, or a duly con- 
stituted committee thereof, on terms to be prescribed by the said Board of 
Directors. 

The record also discloses that subsequent to the date defendant is now con- 
tending that insured’s membership lapsed—that is, 12 o’clock noon 30 days after 
May 1, 1927—additional calls were made by defendant upon insured for premiums, 
were collected and retained, that is, defendant not only collected and retained the 
premium a few days after the expiration of the 30 days from May 1, 1927, but 
with full knowledge of the fact that said premium had not been paid within the 
30-day period, on August 2, 1927, levied another assessment upon insured, which 
was paid by him and retained by defendant. The record further discloses that, 
during insured’s membership, which began in 1922, defendant made twenty-nine 
calls upon him for premiums, twelve of which were paid after the expiration of 
the 30-day period, and only eight were paid within said period, but, without ex- 
ception, these premiums were retained, no forfeiture was declared, and nothing 
was said or done indicating that defendant would insist upon a literal compliance 
with the terms of the by-laws. Again, on June 19, 1927, being notified of the ill- 
ness of insured and recognizing the continuing validity of the contract, defendant 
furnished insured with necessary blanks and required him to furnish both the 
preliminary and final reports of himself and attending physician, heretofore men- 
tioned. 

[7] In view of these undisputed facts, we are of opinion that defendant, not 
only waived the provisions of its by-laws here invoked to defeat recovery, but is 
estopped to claim forfeiture. 

[8] In Supreme Lodge, K. P., v. Hooper (Tex. Civ. App.) 282 S. W. 867, 
presenting a similar situation, we held that the association waived strict perform- 
ance as to the time of paying premiums, and that forfeiture could not under the 
circumstances be claimed. See this case for full citation of authorities. On the 
question of estoppel, the doctrine .is well established that, where, with knowledge 
of the ground of forfeiture, the insurer by any negotiations or ° transactions 
recognizes the continued validity of the policy, or required the insured by virtue 
of the contract to take action or incur trouble or expense, estoppel arises pre- 
venting forfeiture, and, under such circumstances, forfeiture is waived as a matter 
of law. Equitable Life Assur. Soc. v. Ellis, 105 Tex. 545, 147 S. W. 1152, 152 
S. W. 625; Roberts v. Wichita, etc. Co. (Tex. Com. App.) 221 S. W. 268; 
Dunken vy. AStna Life Ins. Co. (Tex. Civ. App.) 221 S. W. 691; Georgia Home 
Ins. Co. v. Moriarty (Tex. Civ. App.) 37 S. W. 628; Roberts, Willis & Taylor 
Co. v. Sun Mutual Ins. Co., 19 Tex. Civ. App. 338, 48 S. W. 559; Couch & 
Gilliland v. Home, etc., Co. 32 Tex. Civ. App. 44, 73 S. W. 1077, 10 C. J. p. 814, 
§ 121, 32 C. J. p. 1346, § 621. 

Defendant also contends that the court should have granted its motion for a 
new trial, because of the alleged misconduct of plaintiff’s counsel in telling the 
jury in the course of his argument that they should answer special issue No. 1 
“no.” Issue No. 1 as before stated, required the jury to answer whether insuied, 
in furnishing final proofs of loss, concealed from defendant any material informa- 
tion as to his illness, sickness, or disease. 


We do not think defendant was, or, in the nature of the case, could have 
been, prejudiced by the suggestion of counsel. The question being easily under- 
stood and free from complications, we think the jury understood the effect of 
answering the issue either by “yes” or “no,” and that no harm to defendant could 
have resulted. Southwestern Telegraph & Telephone Co. v. Sheppard (Tex. Civ. 
App.) 189 S. W. 799. The court qualified the bill taken by defendant to the re- 
marks of counsel, as follows: “That the court upon the making of above excep- 
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tion by defendant’s attorney, instructed the jury not to heed or consider the argu- 
ment of plaintiff’s counsel as to how they should answer said issues, and thereupon 
plaintifi’s counsel also stated that it was not his intention to transgress the rules 
and that he withdrew the remark and asked the jury not to consider it.” The action 
of court and counsel, in our opinion, removed any hurtful effect, if in fact any 
resulted from the argument. Schnick v. Morris (Tex. Civ. App.) 24 S.W.(2d) 
491, 498; Abbott v. Andrews (Tex. Civ. App.) 29 S.W.(2d) 8835. 

We do not think counsel should ever be hampered in arguing the facts, that 
he should be privileged to draw his own conclusions, and to insist that the jury 
answer the issues favorable to his contentions, otherwise, an argument will be 
pointless ard inconclusive. In cases submitted, generally, counsel, after arraying the 
facts, may, with propriety, request the jury to find a verdict for plaintiff or de- 
fendant, as the case may be, and we see no reason why less freedom of areu- 
ment should be enjoyed in arguing cases submitted on special issues. Winnsboro 
Cotton Oil Co. v. Carson (Tex. Civ. App.) 185 S. W. 1002. Finding no reversible 
error, the judgment of the lower court is affirmed. 


Affirmed. 


SANTY v. COMMERCIAL CASUALTY INS. CO. No. 7217. 
Supreme Court of Appeals of West Virginia. May 31, 1932 
164 Southeastern Reporter 407. 
INSURANCE. 


Verdict, supported only by unsatisfactory oral testimony, and opposed by 
clear, convincing, and unimpeached documentary evidence, will be set aside. 
(For other cases, see Insurance, Dec. Dig. § 670.) 


Syllabus by the Court. 

A verdict, supported only by unsatisfactory oral testimony, will be set aside 
when opposed by clear, convincing, and unimpeached documentary evidence. 

Error to Circuit Court, McDowell County. 

Action by Pete Santy against the Commercial Casualty Insurance Company. 
On the death of plaintiff, the action was revived in the name of John Santy, ad- 
ministrator. The substituted plaintiff recovered judgment, and defendant brings 
error. 

Reversed, verdict set aside, and new trial awarded. 

Sanders, Crockett, Fox & Sanders, of Bluefield, for plaintiff in error. 

Froe, Capehart & Miller, of Welch, for defendant in error. 

HatcHer, P. 

This action was brought by Pete Santy to recover sick benefits under an in- 
surance policy issued by the defendant. Pending the suit, Santy died; his admin- 


istrator revived the action and recovered judgment, and the defendant secured a 
writ of error. 


The main issue is whether Santy was taken ill in September or in October ot 
1930, as he paid his premium for the former but not for the latter month, and un- 
der his policy no recovery can be had for sickness occurring when the premium was 
in default. Mrs. Nick Grasso, a daughter of Santy, testified as a witness for plaintiff 
that her father became ill on September 25, 1930, and was brought to her house on 
the following day; she found the insurance policy in his pocket and on September 
27th she wrote defendant at Bluefield, care of D. B. Cruise, its district manager, no- 
tifying it of her father’s illness; she received no reply to her letter, and after wait- 
ing ten days referred the matter to her attorneys; and she had Dr. J. T. Peters 
treat her father on September 29th. She is supported by several witnesses not re- 
lated to the family, including Dr. Peters, as to the exact dates of her father’s illness. 


Mr. Cruise testified that he did not receive the alleged September letter from 
Mrs. Grasso and the first notice of Santy’s illness received was on November 19, 
1930; he immediately mailed Santy a blank for proof of illness, requesting names 
of all the doctors who had treated him, and the proof was returned on December 
9, 1930; he received a letter from Jim Santy, a son of Pte Santy, written on De- 
cember 13th in behalf of his father, which threatened suit; he then discovered the 
October premium had not been paid and the policy had lapsed, and on December 
17th so notified the insured; and he received no further written communications 
from the Santy family or its attorneys prior to the suit (commenced in April, 
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1931). The notice (November 19th) and proof of sickness (December 9th) were 
introduced in evidence. The notice stated the insured took sick on October 9th. 
The proof, warranted by the insured to be correct, also fixed the inception of 
his illness as October 9th, and gave Dr. Straub, Dr. Vermillion, and Dr. Camper as 
the physicians who had treated him. (It will be noted that this instrument did not 
mention Dr. Peters.) The Jim Santy letter was not permitted to go to the jury, 
but is in the record, and it also stated that the insured “was taken sick on Octo- 
ber 9, 19230.” 

Dr. Straub testified (after re'reshing his memory from his records) that he 
examined the insured on October 10, 1930, in the presence of his wife and daugh- 
ter (Mrs. Grasso) who said he was taken sick on October 9th, and made no men- 
tion of a previous illness. Dr. Camper testified that he examined the insured on 
October 20, 1930 (taking a history of the case), and insured then stated he had 
been feeling badly for about two weeks. 

John Santy, another son of the insured, said he wrote and signed his father’s 
name to the notice of November 19, 1930, getting the information as to date of 
sickness from Dr. Straub. He later said, however, he gave that information to 
Dr. Straub in the presence of Mrs. Grasso. Mrs. Grasso said she did not furnish 
Dr. Straub “much information at all” about her father, and the doctor got such 
information “from his own self.” Jim Santy testified that he wrote the letter of 
December 13, 1930, after talking to his sister, Mrs. Grasso, but the letter con- 
tains nothing which she told him; and that he did not know when his father be- 
came ill—he just “guessed” at the facts stated in the letter. No witness claimed 
that the insured himself did not sign the proof of disability returned on Decem- 
ber 9, 1930. 

Ordinarily the verdict of a jury on conflicting evidence will not be disturbed. 
Here, however, the insured and the several members of his family made repeated 
statements either in writing (the notice of November 19th, the proof of Decem- 
ber 9th, and the letter of December 13th) or of which written memoranda were 
made simultaneously (the records of Drs. Straub and Camper) that the illness 
of the insured commenced in October. No satisfactory reason appears why the 
witnesses who corroborated Mrs. Grasso concerning the September illness should 
have remembered at the trial a year later so precisely the exact dates of occur- 
rences in which they have no special interest. The testimony of the several mem- 
bers of the Santy family attempting to discredit the documentary evidence is not 
credible. Therefore the documentary evidence must prevail. Kelley v. Ins. Co., 75 
W. Va. 637, 644, 645, 84 S. E. 502; Devericks v. Fair Grounds Imp. Co., 73 W. 
Va. 174, 80 S. E. 143; 20 R. C. L., subject New Trial, § 61; 46 C. J., subject New 
Trial, §§ 136 and 139. 

_ The judgment of the circuit court is accordingly reversed, the verdict set 
aside, and a new trial awarded the defendant. 

Judgment reversed; verdict set aside; new trial awarded. 


JOHNSON v. INTER-OCEAN CASUALTY CO. No. 7243. 
Supreme Court of Appeals of West Virginia. May 31, 1932. 


a 164 Southeastern Reporter 411. 

1. INSURANCE. 
_ Employee can maintain action in his own name against insurer upon group 

policy obtained by employer for benefit of such employee and his coemployees. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

Syllabus by the Court. 
_ 1. It is a general rule that he for whose benefit a promise is made may main- 
tain an action upon it. 

2. An employee may maintain an action in his own name against an insurer 
pon a group policy of insurance obtained by the employer for the benefit of the 
employee and his coemployees. 

Error to Circuit Court, Mingo County. 

Action by James Johnson against the Inter-Ocean Casualty Company. Judg- 
ment for defendant, and plaintiff brings error. 

Reversed, verdict set aside, and new trial awarded. 

J. M. Jordan, of Williamson, for plaintiff in error. 
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J. Brooks Lawson, of Williamson, for defendant in error. 

MAXWELL, J. 

The plaintiff prosecutes error to a judgment for the defendant on a directed 
verdict. 

Plaintiff was an employee of Majestic Collieries Company. It is admitted by 
the defendant that as such employee the plaintiff was protected by a group policy 
of insurance issued by the defendant at the instance of the coal company. The 
suit is on the policy. 

Plaintiff's injury occurred December 1, 1930. From the time his employment 
began in the summer of 1929 to the date of his injury his employer made regular 
deductions from his pay to cover his proportionate share of the premium for the 
group policy. This was compulsory. The plaintiff’s testimony is uncontradicted 
that upon his making inquiry of the bookkeeper of the collieries company with 
reference to the matter when the first deduction was made, the latter informed 
him that in event of sickness or injury he would be paid ten dollars and fifty 
cents per week under the policy. 

The defendant denies liability on the ground that on the first of January, 
1930, it issued a new group policy to the collieries company, which policy carried 
a lower premium and did not allow compensation for occupational injuries which 
were covered by the Kentucky Workmen’s Compensation Act (Ky. St. § 4880 et 
seq.), and that the plaintiff was duly apprised of the changes in the policy. The 
plaintiff admits that his injury was occupational and that he received compensa- 
tion from the Kentugky Workmen’s Compensation Department, but he denies 
that he had notice of any change in the policy except reduction of premium. He 
testified that a substation boss of the collieries company informed him that a re- 
duction was being made in the cost of insurance, and, at the request of the boss, 
he signed a card or slip with reference to the insurance, but was not permitted to 
read the card and had no information of its contents. No evidence is offered on 
behalf of the defendant. The card or memorandum which the plaintiff is supposed 
to have signed with reference to the change in the insurance is not before the 
court. 

[1] That the plaintiff had the right to sue the defendant on the group policy 
cannot be gainsaid. Couch, Cyclopedia of Insurance Law, vol. I, p. 44; 31 Corpus 
Juris, p. 967; Carpenter v. Chicago & E. I. R. Co, 21 Ind. App. 88, 51 N. E. 
493. Hardie v. Metropolitan Life Ins. Co. (Mo. App.) 7 S.W.(2d) 746; Fontana 
v. Casualty Co., 120 Kan. 406, 243 P. 1035; Carruth v. Etna Life Ins. Co., 157 
Ga. 608, 122 S. E. 226; and Thompson vy. Pacific Mills, 141 S. C. 303, 139 S. E. 
619, 55 A. L. R. 1245. Some of these cases refer to the fact that a certificate had 
been issued by the employer to the employee identifying the latter as one of the 
group entitled to the benefits of the policy. The absence of such certificate, how- 
ever, in no wise impairs the employee’s rights under the policy. Gallagher v. Sim- 
mons Hardware Co., 214 Mo. App. 111, 258 S. W. 16. This proposition is based 
on the general rule that “he for whose interest a promise is made, may maintain an 
action upon it, although the promise be made to another, and not to him.” Nutter 
v. Sydenstricker, 11 W. Va. 535. Vide item: 6 Ruling Case Law, p. 884. 

If a change was made in the form of the policy the first of January, 1930, 
the plaintiff would not be affected thereby unless he had proper notice thereof. 
This presents a question of fact for jury determination. The plaintiff unequivocally 
denied such notice and his testimony was not contradicted. The trial court there- 
fore erred in directing a verdict for the defendant. 

This action originated in a magistrate’s court. An appeal was awarded by the 
circuit court on motion of the defendant under the provisions of Code 1931, 50- 
15-6, which authorizes such procedure for good cause. Plaintiff complains of this, 
but we are of opinion that the court acted within its discretion. , 

We reverse the judgment, set aside the verdict, and remand the case for a 
new trial. 

Judgment reversed; verdict set aside; new trial awarded. 
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AUTOMOBILE 


FRANKLIN v. GEORGIA CASUALTY CO. et al. 3 Div. 6. 
Supreme Court of Alabama. April 14, 1932. 
Rehearing Denied May 26, 1922. 
141 Southern Reporter 702. 
1. INSURANCE. 

Statute regulating casualty insurance does not preclude contractual extension 
of coverage of policy beyond exact statutory terms. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

2. INSURANCE. inv : 

Casualty insurance against “loss by reason of liability imposed by law” for 
bodily injuries caused by insured’s automobile covered father’s recovery for 
medical expenses of injured minor son (Code 1923, § 8377). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. ‘ : 

Suit in equity against insurer to compel payment of judgment for medical 
expenses of father of minor son injured by insured’s automobile held unauthorized 
(Code 1923, § 8377). 

(For other cases, see Insurance, Dec. Dig. § 59134.) 

On Rehearing. 
4, INSURANCE. 

Court properly dismissed bill net bringing suit to compel insurer to pay judg- 
ment against insured within statute respecting enforcing liability against insurer 
after judgment (Code 1923, § 8377). | oe need j 

sill could only be dismissed since the jurisdiction conferred on equity 
courts by Code 1923, § 8377, to enforce liability against insurer after 
judgment is statutory and limited. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

3ill, under Code, § 8377, by R. B. Franklin against the Georgia Casualty 
Company and Lorry Moore. From a decree dismissing the bill, complainant ap- 
peals. 

Corrected and affirmed. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellant. 

Rushton, Crenshaw & Rushton, of Montgomery, for appellees. 

Brown, J. 

The hill in this case is filed under section 8377 of the Code to compel the in- 
surance carrier, Georgia Casualty Company. to pay the judgment recovered by 
the complainant against Lorry Moore, the “additional assured.” 

The damages recovered by the complainant in the action at law were for the 
loss of services on account of bodily injury to his minor son, and medical expenses 
incurred in treating said injuries caused through the negligence of Moore, the 
assured, in the operation of an automobile covered by the policy of insurance. 
By the terms of the policy the respondent casualty company, for a stated con- 
sideration, engaged “to insure the assured against loss by reason of liability imposed 
by law upon the assured for damages on account of (a) bodily injuries, including 
death, at any time resulting therefrom to any person or persons, * * * acci- 
dentally suffered or alleged to have been suffered while this policy is in force by 
reason of the ownership, maintenance or use” of the automobile mentioned in the 
policy. (Italics supplied.) 

The allegations of the bill are admitted by the answer of the casualty com- 
pany, except in one respect, that is, that the damages recovered in the action at 
law are within the coverage of the policy. 

By stipulation in writing, noted by the register as evidence, it is agreed that 
‘the complainant amends his bill of complaint by adding thereto a copy of the 
policy issued by the Georgia Casualty Company and referred to in the bill of 
complaint, and by praying in the alternative for such relief as he might be en- 
titled to either under the statute in such causes provided or under Paragraph E 
of the policy contract, and that the defendant Georgia Casualty Company waives 
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any question as to the right to relief on the equity side of the court, rather than 
the law side of the court, and admits the allegations of fact contained in the bill of 
complaint, but does not admit that the complainant is entitled to the relief prayed 
for. * * * It is further admitted that Lorry Moore is insolvent.” 

Paragraph E stipulates, inter alia: “The Company is bound to the extent of 
its liability under this policy to pay and satisfy and protect the assured against 
the levy of execution upon any final judgment that may be recovered upon any 
claim covered by this policy as in the policy set forth and limited, and an action 
may be maintained upon such judgment by the injured person or persons or such 
other party or parties in whom the right of action vests, to enforce such liability 
as in the policy set forth and limited.” 1 

Upon submission on pleadings and proof, the circuit court entered a decree 
dismissing the bill and taxing complainant with the costs; hence this appeal. 

[1, 2] The case of Williams v. Nelson et al., 228 Mass. 191, 117 N. E. 189, 
191, Ann. Cas. 1918D, 538, is cited by appellee casualty company to sustain its 
contention that the damages recovered by the complainant in his action against 
Moore are not covered by the policy. The pertinent utterances in that case are: 
“The husband of the female plaintiff recovered judgment against the insured for 
the loss or damages sustained by him because of the physical injury to his wife. 
The question is whether this jugdment is for the ‘bodily injury * * * of any 
person.’ Bodily injury imports harm arising from corporeal contact. In this con- 
nection ‘bodily’ refers to an organism of flesh and blood. It is not satisfied by 
anything short of physical, and is confined to that kind of injury. It does not 
include damage to the financial resources of the husband arising from a bodily 
injury to his wife. Hey v. Prime, 197 Mass. 474, 84 N. E. 141, 17 L. R. A. (N. S.) 
570, and cases cited.” 

The court in that case was not dealing with the coverage of the policy of 
insurance, but was construing the statute of Massachusetts, providing that: “Upon 
the recovery of a final judgment against any person * * * by any person, in- 
cluding administrators or executors, for loss or damage on account of bodily in- 
jury or death, if the defendant in such action was insured against said loss or 
damage at the time when the right of action arose, the judgment creditor shall be 
entitled to have the insurance money, provided for in the contract of insurance 
between the insurance company and the defendant, applied to the satisfaction of 
the judgment.” (Italics supplied.) Statutes of Massachusetts 1914, c. 464, § 2; 
General Laws of Massachusetts of 1921, page 1997, c. 175, § 113, Vol. 2. 

It may be noted that the language of that statute is more restricted than the 
language of the policy contract here involved, which covers the liability of the 
assured “against loss by reason of the liability imposed by law upon the assured 
* * * on account of (a) bodily injuries or death * * * to any person or 
persons * * * accidentally suffered or alleged to have been suffered while this 
policy is in force by reason of the ownership, maintenance or use” of the auto- 
mobile covered by the policy. (Italics supplied.) 

The clause “to any person or persons,” refers to “loss by reason of the lia- 
bility imposed by law upon the assured,” and not to “bodily injuries or death.” 

To transpose the sentence, “against loss by reason of the liability, imposed 
by law upon the assured, to any person or persons, on account of bodily injury or 
death.” 

In the case of Hey v. Prime, 197 Mass. 474, 84 N. E. 141, 142, 17 L. R. A. 
(N. S.) 570, cited in Williams v. Nelson et al., supra, the court was construing 
a statute providing for the survivor of certain causes of action, that is, “actions 
of * * * tort for assault, battery, imprisonment, or other damage to the per- 
son.” and it was held that the common-law right of action in favor of the hus- 
band for the loss of the services of the wife could not be classed as “damage to 
the person” and abated by the death of the tort-feasor. : 


The question presented in Brustein v. New Amsterdam Casualty Co., 255 
N. Y. 137, 174 N. E. 304, 305, was whether or not the policy was in conflict with 
the statute of New York requiring such policics to carry “a provision insuring 
such owner against liability for damages for death or injuries to person or prop- 
erty resulting from negligence in the operation of such motor vehicle, in the 
business of such owner or otherwise, by any person legally using or operating the 
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same with the permission, express or implied, of such owner”; and whether or not 
that statute deprived the insurer of the right to limit its liability in scope and 
amount. And the holding in that case was that the policy which covered “accidents 
resulting in ‘bodily injuries or death’” was not in conflict wtih the quoted statute, 
the primary purpose of which was “to meet the defense in an action on the policy 
that the owner was not at the time of the accident operating the car personally 
or by his agent, although it was being operated by a member of his family or 
another with his consent express or implied,” and that, in cases where compulsory 
insurance was not required, the parties had the right to limit the amount and 
scope of the liability by their contract. ao: 

There is nothing in the report or the opinion in that case showing that the 
policy undertook to insure against loss by reason of liability to any person or 
persons imposed by law upon the assured, on account of bodily injury or death, 
* * * accidentally suffered or alleged to have been suffered * * * by rea- 
son of the ownership, maintenance or use” of the automobile covered by the policy. 
(Italics supplied.) 

Another point in the Brustein Case, supra, was the policy insured against “loss 
in respect to ‘bodily injury or death’ only,” limiting liability to $5,000 for one 
person injured or killed, and Brustein’s wife had recovered a judgment for 
88145 and the insurer had paid her $5,000 and costs, which it claimed fully dis- 
charged its liability under the policy. We are persuaded that it was on this ground 
the judgment in that case was reversed and the complaint dismissed by the Court 
{ Appeals of New York. 

There is nothing in the statute regulating casualty insurance in Alabama that 
denies to the parties the right by contract to extend the coverage of the policy 
beyond the exact terms of the statute, and, after due consideration, it is our judg- 
ment that the undertaking of the policy here involved was to insure the assured 
against loss by reason of liability imposed by law to any person or persons, on 
account of bodily injury or death, resulting from negligence in the operation of 
the automobile covered by the policy. Indemnity Co. of America v. Bollas, 223 
Ala. 239, 135 So. 174; United States Fid. & G. Co. v. Baker (Ala. App.) 134 So. 
894; Id 
as damages resulting from the negligent bodily injury of a minor child, compen- 
sation for loss of services and medical expense in treating such injury. Birming- 
ham Railway, Light & Power Co. v. Baker, 161 Ala. 135, 49 So. 755, 135 Am. St. 
Rep. 118, 18 Ann. Cas. 477; Bube v. Birmingham Railway, Light & Power Co., 
140 Ala. 276, 37 So. 285, 103 Am. St. Rep. 33. 

[3] Whether or not the provisions of the statute, Code, § 8377, are broad 

enough to give the complainant a remedy in equity against the insurer is another 
question. It has been expressly ruled by this court that, independently of the 
statute, and in cases not within its influence, the judgment plaintiff must be left 
to his remedies at law. Globe Indemnity Co. v. Martin, 214 Ala. 646, 108 So. 761; 
Continental Auto Insurance Underwriters v. Menuskin et al., 222 Ala. 370, 132 
So. 883. And it is well settled that jurisdiction of the subject-matter cannot be 
cc nferred by consent of the parties. 7 R. C. L. 1029, §§ 57, 59 and 70; Powes, 
Secretary of State, v. Ratliff et al., 112 Miss. 88, 72 So. 864, Ann. Cas. 1918E, 
1146; McDonald v. Mobile Life Ins. Co., 56 Ala. 468; Westbrook et al. v. Hayes, 
137 Ala. 572, 34 So. 622. 
The statute, Code 1923, § 8377, under which the bill was filed, was taken from 
the statutes of Massachusetts, and adopted as a part of the Code of 1923, after 
it had been construed by the Supreme Judicial Court of that state in the case of 
Williams y. Nelson et al., 228 Mass. 191, 117 N. E. 189, Ann. Cas. 1918D, 538, 
imiting the equitable remedy to a plaintiff who had recovered a judgment for 
damages on account of bodily injury to the plaintiffs person. 

While the statute of Massachusetts has been repeatedly amended by the “Gen- 
eral Court” (the constitutional legislative body of that state, “Part the Second,” 
chapter 1, section 1, article 1, Massachusetts Constitution), broadening the scope 
80 as to apply to judgments for damages other than for “bodily injury” of the 
plaintiff (Massachusetts Acts of 1923, c. 149, p. 143), its provisions have not been 
80 extended in Alabama, and, assuming that the statute was adopted as a part of 
our law in the light of the construction it had received by the court of last re- 





686 The Insurance Law Journal, Vol. 79 [Sept., 1932 


sort of Massachusetts, it must be held that the judgment recovered by the com- 
plainant was not within the influence of the statute, and he must be left to his 
remedy by an action at law on the contract. Continental Auto Ins. Underwriters 
v. Menuskin et al., supra; George v. Employers’ Liability Assur. Corp., Ltd, of 
London, England, 219 Ala. 307, 122°So. 175, 72 A. L. R. 1438; State, for Use of 
Wadsworth et al. v. Southern Surety Co., 221 Ata. 113, 127 So. 805, 70 A. L. R. 
296. 

The decree of the circuit court will, therefore, be corrected and modified so 
as to dismiss the bill without prejudice, and, as so corrected, will be affirmed. 

Corrected and affirmed. 

Anderson, C. J., and Thomas and Knight, JJ., concur. 

On Rehearing. 
Brown, J. 


[4] The jurisdiction conferred by section 8377 of the Code on courts of 
equity to enforce liability against insurance carriers is statutory and limited, and, 
the averments of the bill not making a case within this statutory jurisdiction, the 
only decree disposing of the case that the court was authorized to render was one 
dismissing the bill. Williams v. Nelson et 3l., 228 Mass. 191, 117 N. E. 189, Ann 
Cas. 1918D, 538; Tillery v. Tillery, 217 Ala. 142, 115 So. 27; Continental Aut 
Insurance Underwriters v. Menuskin et al., 222 Ala. 370, 132 So. 883. 

The decree of the court from which the appeal was prosecuted was, there- 
fore, not affected with error, and it would be an unwarranted assumption of au- 
thority for this court to reverse that decree and grant relief to the complainant, 
although the parties agreed that the trial court might assume jurisdiction and settle 
the controversy between the parties. 

The cases cited by appellant in brief on the application for rehearing, Marsh 
et al. v. Rogers, 205 Ala. 106, 87 So. 790; Penny v. British & American Mortgage 
Co., 122 Ala. 357, 31 So. 96; and American Trust Co. v. Butler (C. C. A.) 47 
F.(2d) 482, are therefore inapt, and do not sustain appellant’s contention. 

The circuit court, in equity, had authority, under the statute authorizing 
transfer of cases from the equity docket to the law docket, to transfer the case 
to the law docket, or, if the decree had erroneously granted relief to complainant, 
this court, on appeal, would have reversed that decree and remanded the case for 
such further proceedings. Continental Auto Insurance Underwriters y. Menuskin 
et al., supra. 

We have re-examined the questions presented on appellees’ application for 
rehearing and adhere to the holding of the opinion heretofore promulgated. 

Both applications are therefore overruled. 

Anderson, C. J., and Thomas and Knight, JJ., concur. 


CENTURY INDEMNITY CO. v. KOFSKY et al. 
Supreme Court of Errors of Connecticut. June 21, 1932 
161 Atlantic Reporter 101. « 
i. INSURANCE. 


In interpleader action by liability insurer against persons holding judgments 
against insured for damages, in excess of amount of policy, each of judgment credit- 
ors held entitled to receive pro rata share in payment due under policy, regardless 


of time when actions were commenced or judgments recovered (Gen. St. 1930, 
§§ 4231, 5911). 


(For other cases, see Insurance, Dec. Dig. § 591%.) 
Case Reserved from Superior Court, Hartford County; Edwin C. Dickinson, 
Judge. 
Action of interpleader by the Century Indemnity Company against George M 
Kofsky and others for the determination of rights of defendant to a fund in 
plaintiff's hands, brought to the superior court and reserved by it for the advice 
of the Supreme Court of Errors. 
Questions answered. 
Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 
James E. Cannon and Frank P. Kumpitch, both of Hartford (John A. Mark- 
ham, of Hartford, on the brief), for defendants Dorathy and Trainor. 
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Cyril Coleman and Edward S. Dragat, both of Hartford, for defendant 
Kofsky. 

Mautsig, C. J. 

The plaintiff issued a policy of liability insurance to Clifford Deloy, which 
fixed $5,000 as the maximum sum payable for loss of or damage to the property 
of others, $5,000 as the maximum sum payable for injuries to or loss of life of 
one person, and $10,000 as the maximum sum payable for injuries to or loss of 
life of more than one person in any one accident. An automobile driven by Deloy 
‘ollided with one driven by the defendant Kofsky. Thereafter four separate ac- 
tions were brought against Deloy seeking the recovery of damages for injuries 
r loss suffered in the accident, and were prosecuted to judgment as follows: One 
was brought by the defendant Kofsky by a writ dated August 14, 1931, and served 
\ugust 17, and judgment therein was secured on November 24th for $8,886.38, of 
which $2,200 represented property loss; one was brought by the defendant Kofsky 
as executor of the estate of Katherine Kofsky by writ dated August 14, 1931, and 
served August 18th, and judgment therein was secured on November 24th, for 
$5,000, representing damages for the death of the decedent; one was brought by 
the defendant Anna Dorathy by writ dated August 14th and served August 17, 
1931, and judgment therein was secured on December 15th for $15,000 for per- 
sonal injuries suffered by the plaintiff; and one was brought by the defendant 
Winifred C. Trainor by writ dated August 14, 1931, and served August 17th, and 
judgment therein was secured on December 15th for $4,500 for personal injuries 


suffered by the plaintiff. Each of the defendants has made demand upon the plain- 
tif for the payment of the judgment secured against Deloy. The defendant Kof- 
sky brought actions, one in his individual right and one as executor, against Deloy 
upon the judgments recovered by him and garnished the plaintiff as Deloy’s debtor, 
and later brought other actions in like capacities directly against the plaintiff. The 
plaintiff has paid the $2,200 found due to Kofsky for property damage, but has 
made no other payments upon the judgment. It brought this action of inter- 
pleader against the defendants that their rights may be adjudicated. The case has 
been reserved for our advice, and we are asked as to each of the defendants 
whether he or she is entitled to share in the proceeds of the insurance policy is- 
sued by the plaintiff, and, if so, what is his or her share. 

The case has been argued upon the basis of the right against an insurer of 
persons suffering injury by the wrongful conduct of an insured under the pro- 
visions of section 4231 of the General Statutes quoted in the footnote.* The policy 
issted to Deloy contained a provision that, in case a judgment should be secured 
against the insured by an injured person or, if death resulted, by his personal 
representative, the injured person or such representative might bring an action 
against the insurer to recover upon the policy the amount of the judgment not 
exceeding the amount of the policy, “provided, however, that where two or more 
persons are injured in an accident, the Company may settle and pay any claim as- 
serted, whether reduced to judgment or not, and such payment shall be counted in 
diminution of the Company’s total liability on account of such accident, and pay- 
ments so made aggregating the full amount of the policy shall extinguish all li- 
ability thereunder to said Claimant and all other persons on account of such acci- 
dent 


In the view we take of the case, it is not necessary to determine the effect or 


.., sec. 4231. Liability of insurer undcr accident or health policy. Each insurance company 
which shall issue a policy to any person, firm or corporation, insuring against loss or damage 
on account of the bodily injury or death by accident of any person, or damage to the property 
of any person, for which loss or damage such person, firm or corporation is legally responsible, 
shall, whenever a loss shall occur under such policy, become absolutely liable, and the payment 
of such loss shall not depend upon the satisfaction by the assured of a final judgment against 
re tor loss, damage or death occasioned by such casualty. No such contract of insurance 
shall be canceled or annulled by any agreement between the insurance company and the 
assured after the assured shall have become responsible for such loss or damage, and any such 
comceliation or annulment shall be void. Upon the recovery of a final judgment against any 
a frm or corporation by any person, including administrators or executors, for loss or 
a on account of bodily injury or death or damage to property, if the defendant in such 
- Ye insured against such loss or damage at the time when the right of action arose and 
: - judgment shall not be satisfied within thirty days after the date when it was rendered 
suck Judament creditor shall be subrogated to all the rights of the defendant and shall have 
ne at ” action against the insurer to the same extent that the defendant in such action could 
‘ave enforced his claim against such insurer had such defendant paid such judgment.” 
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validity of this provision of the policy or attempt to reconcile it with the statute. 
Under the statute, if the judgment against the insured is not satisfied within thirty 
days after it is rendered, the judgment creditor is subrogated to all the rights of 
the insured against the insurer, and has a right of action against it to the same 
extent the insured would have; that is, the judgment creditor when that situation 
arises becomes the creditor of the insurer, and, like an ordinary creditor, may 
bring an action against it, at least to the extent that the insured might. So under 
the terms of the policy the judgment creditor becomes a creditor of the insurer, 
and may, like other creditors, bring an action against it. But neither the statute 
nor the policy creates any lien upon the amount payable under it in favor of any 
person recovering a judgment against an insured. Under both the rights of the 
injured person are to be determined upon the basis that they stand as creditors 
of the insurer, not as lienors or persons having direct interest in any specific fund 
due under the policy. It is true that Kofsky, individually and as executor, brought 
actions against Deloy upon the judgments he had secured and garnished the plain- 
tiff as Deloy’s debtor under the policy. That action has, so far as the stipulation 
shows, not gone to judgment, and until it has and demand upon execution has 
been made, Kofsky either individually or as executor has no claim to any pay- 
ment by the plaintiff under the garnishment. General Statutes, § 5814; Quinlan y. 
City National Bank, 105 Conn. 424, 135 A. 435. The service of a writ of garnish 
ment does not “operate as a physical attachment of any property belonging to the 
defendant described in the writ, but as notice to the garnishee to retain in its 
hands any effects belonging to the defendant or any indebtedness due the defend- 
ant.” Hawthorne Sash & Door Co. v. City of New London, 99 Conn. 672, 675, 122 
A. 658, 659. Had Kofsky, individually and as executor, sought in this action to 
secure the sequestration of the amounts that might be found due to him in the 
action in which the garnishment was made, until he could exercise any rights he 
might have by reason of it, different questions would be presented. But 
his claim on the trial was for the immediate payment to him of the amounts of the 
judgments he had secured, within the limits of the plaintiff's obligations under the 
policy, and this claim is not helped by his pending garnishment proceedings. That 
claim is a waiver of any right he might have acquired by prosecuting the garnish- 
ment proceedings to effect. 

The defendant Kofsky, individually and as executor, claims priority of pay- 
ment because he was the first to secure judgments against Deloy; the other de- 
fendants claim priority because they were first to begin actions against him. 
The exigencies of this do not require that we deal at large with the various sit- 
uations which might be presented where several parties suffer injuries by reason 
of a single accident and the total amount recovered against the insured exceeds 
the limits of the obligation of the insurer. Such a contingency seems not to have 
been contemplated when the statute in question was enacted, and it is a matter 
which might well have the attention of the Legislature, as it has in New York 
for instance, in a particular class of cases. Bleimeyer v. Public Service Mut. Cas. 
Ins. Corp., 250 N. Y. 264, 165 N. E. 286. In any situation in which we were called 
upon to determine the rights of the parties in such a situation, we would, in the 
absence of strong considerations to support such a ruling, be reluctant to apply 
legal principles which would recognize any priority between the judgment cred- 
itors. Where several creditors are restricted for satisfaction of their claims to a 
single fund inadequate to pay all, the general rule adopted is that of equality. Ex- 
amples are claims against insolvent estates of deceased persons and against in- 
solvent debtors, claims in receivership, and rights of subcontractors under the 
mechanic’s lien law. General Statutes, § 5108. Particularly would we be reluctant 
to recognize either of the claims of priority advanced in this case. A rule of 
priority dependent upon the time when actions are begun against the insured 
would be likely to lead to a race to begin such actions, with an added burden of 
litigation to parties and the courts and a tendency to prevent or render more diffi- 
cult the settlement of claims. A rule of priority made dependent upon the time 
when judgments were rendered against the insured would often make controlling 
the adventitious circumstances attending litigation, often beyond the control or 
responsibility of the parties. However, the solution of the particular problem be- 
fore us may proceed upon narrower grounds than have been suggested in ar- 
gument. 





Auto. | Yorkshire Ins. Co. v. Kirtley 689 


[1] An action of interpleader was recognized as a. proceeding in equity in this 

state before the enactment of the statute as to interpleaders, now section 5911 of 
the General Statutes, and the action is still governed by equitable principles. 
Meriden Savings Bank v. McCormack, 79 Conn. 260, 263, 64 A. 338. Indeed the 
statute itself authorizes the bringing of a “complaint in equity,” and restricts the 
proceedings to courts having equitable jurisdiction. While equity may not seize 
upon a controversy merely to apply the maxim that equality is equity, when it 
does have before it a proper proceeding in equity, it is free to apply that maxim. 
“Under the limitation last stated that the subject-matter properly belongs to the 
equitable jurisdiction, the following general principle may be regarded as firmly 
established and of wide application: Whenever several persons are all entitled to 
participate in a common fund, or are all creditors of a common debtor, equity 
will award a distribution of the fund, or a satisfaction of the claims, in accord- 
ance with the maxim, Equality is equity; in other words, if the fund is not suffi- 
cient to discharge all claims upon it in full, or if the debtor is insolvent, equity 
will incline to regard all the demands as standing upon equal footing and will de- 
cree a pro rata distribution or payment.” 1 Pomeroy’s Equity Jurisprudence (4th 
Ed.) § 407. The plaintiff has submitted to the court in a proceeding in equity the 
question of its liability to pay to the various defendants the amounts due under 
the policy; justice requires that they share in equal proportions in the sums due 
under it on account of the particular kind of injuries suffered; and in the circum- 
stances of this case that result can be accomplished without violating any legal 
principle. 
5; \ e therefore answer the questions propounded as follows: Each of the de- 
fendants is entitled to receive his or her pro rata share in the payments due under 
the policy applicable to the particular injury or loss for which judgment was re- 
covered. 

In this opinion the other Judges concurred. 


YORKSHIRE INS. CO. v. KIRTLEY. 
Court of Appeals of Kentucky. March 22, 1932. 
47 Southwestern Reporter (2d) 922. 
1. INSURANCE. 
Unless policy provides for forfeiture for failure to make proof of loss within 
60 days, failure to make proof of loss within such time is not available as de- 
tense if proof is furnished within reasonable time after fire. 
(For other cases, see Insurance, Dec. Dig. § 539[5].) 
4, INSURANCE. 
Provision that fire policy should be void in event of insured’s violation 
agreement jield not to refer to agreement to furnish proof of loss. 

Provision that policy should be void in event of violation by in 
sured of any agreement, condition, or warranty contained herein or in any 
rider now or hereafter attached hereto, did not embrace stipulations in re- 

of things to he done after the loss, such as giving notice and furnish- 
ng proofs of loss, since it referred only to agreements and conditions 
which constituted part of contract of insurance. 
(For other cases, see Insurance, Dec. Dig. § 539[5].) 
6. INSURANCE. 
: Permitting insured to testify that he did what another said it was necessary 
tor him to do, without stating what that was, held not error under circumstances. 
There was no error as against contention that witness’ testimony was 
conclusion and not a statement of fact, since insured’s testimony just 
prior to answer complained of contained statement that the other party 
referred to said to make out papers, that that was all it was necessary 
tor insured to do, and that the other would take care of the rest of it, 
and under such circumstances insured’s testimony could be given no other 
meaning than that he made out the papers. 
(For other cases, see Insurance, Dec. Dig. § 648[1].) 
9 INSURANCE. 
Statute providing that statements in application for insurance shall be deemed 
representations held applicable to policy (Ky. St. § 639). 
(For other cases, see Insurance, Dec. Dig. § 253.) 


+ 
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Appeal from Circuit Court, Hardin County. 

Action by J. E. Kirtley against the Yorkshire Insurance Company. Judgment 

plaintiff, and defendant appeals, 

Affirmed. 

Faurest & Faurest; of Elizabethtown, for appellant. 

James & James, of Elizabethtown, for appellee. 

Cray, J. 

J. E. Kirtley was the owner of a Nash roadster, which, together with the sum 
of $200 in cash, he traded to the Fidelity Motor Company of Louisville for a 
secondhand Nash sedan. On February 3, 1930, the Yorkshire Insurance Company, 
through their agents at Elizabethtown, issued and delivered to Kirtley a policy 
insuring the Nash sedan against loss by fire or theft in the sum of $500, On 
March 15, 1930, the sedan was taken from the place where it had been left by 
Kirtley and burned. Payment having been refused, this action was brought by 
Kirtley to recover on the policy. In addition to a denial that the automobile was 
stolen, or that its value at the time it was destroyed by fire was $500, or any 
amount in excess of $200, the answer presented the following defenses: (1) Proof 
of loss was not furnished within 60 days, or at any time; (2) misrepresentation 
as to the costs of the automobile; (3) Kirtley procured and consented to the 
automobile’s being stolen and burned. The trial before a jury resulted in a ver- 
dict and judgment for the full amount of the policy. The insurance company 
appeals. 

1. We deem it unnecessary to detail the evidence. It is sufficient to say that 
on the issue of misrepresentation of the cost of the machine, as well as the issue 
as to whether Kirtley procured the machine to be stolen and destroyed, the evi- 
dence was conflicting, and sufficient not only to take the case to the jury, but to 
sustain the verdict. 

2. Appellant insists that its motion for a peremptory instruction on the ground 
that proof of loss was not furnished in 60 days should have been sustained, and 
relies upon the following provisions of the policy: 

“Proof of Loss Within Sixty (60) days after loss or damage, unless such 
time is extended in writing by this company, the Assured shall render a statement 
to this Company, signed and sworn to by the Assured, stating the place, time and 
cause of the loss or damage, the interest of the Assured and of all others in the 
property, the sound value thereof and the amount of loss or damage thereto, all 
encumbrances thereon, and all other insurance, whether valid and/or collectible 
or not, covering said property.” 

“This policy shall be void in event of violation by the assured of any agree- 
ment, condition or warranty contained herein or in any rider now or hereafter at- 
tached hereto.” 


[1-4] It is the settled rule in this state that, unless the policy provides for a 
forfeiture on that ground, failure to make proof of loss within 60 days is not 
available as a defense if proof of loss is furnished within a reasonable time aiter 
the fire. National Union Fire Ins. Co. v. Hall, 233 Ky. 337, 25 S.W.(2d) 738. In 
the clause respecting the furnishing of proof of loss within 60 days, there is no 
forfeiture provision, but it is claimed that that provision is an “agreement” or 
“condition” of the policy within the meaning of the second clause above quoted, 
and that the failure to furnish the proof of loss within the required time rendered 
the policy void. Forfeitures are not favored in law, and will not be adjudged in 
the absence of clear and unequivocal language providing therefor. The clause relied 
on is far removed from, and not connected in any way with, a proof of loss 
clause. In our opinion it refers only to the agreements and conditions which con- 
stitute a part of the contract of insurance, and does not embrace stipulations m 
respect of things to be done after the loss, such as giving notice and furnishing 
proofs of loss. It follows that the failure of the insured, if any, to furnish proofs 
of loss within 60 days, did not avoid the policy, and that appellant was not entitled 
to a peremptory instruction. This conclusion renders it unnecessary to discuss the 


question of waiver, or to consider the propriety of the instructions bearing on that 
issue. 


3. We shall next proceed to consider the evidence which it is claimed was 1m- 
properly admitted. 
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[5] It is first insisted that the court erred in permitting Kirtley to testify to 
the value of the sedan at the time he purchased it, instead of its market value at 
the time it was destroyed. The record discloses that Kirtley was first asked if he 
was familiar with the market value of the automobile, and he replied that he was. 
He was then asked to give its value at the time he purchased it. His answer was 
that he judged it to be worth about $650 to $700, and stated that it was priced to 
him at $650. It was apparent from this that Kirtley was testifying as to the markef 
value of the machine at the time he purchased it, and as but little time elapsed 
between the purchase and the time it was destroyed, the evidence ‘had direct bearing 
on its market value at the time it was destroyed. It follows that the admission 
of the evidence was not error. 

[6, 7] Complaint is also made of the fact that the court permitted Kirtley to 
testify that he did what Mr. Pollitt said it was necessary for him to do, without 
stating what that was. It is argued that his was a mere conclusion and not a 
statement of fact. Examination of Kirtley shows that just prior to the answer 
complained of he testified that Mr. Pollitt said: “Make out these papers, that is 
all it is necessary for you to do, and I will take care of the rest of it.” In the 
circumstances his answer can be given no meaning other than that he made out the 
papers, and this was a statement of fact and not a conclusion. The further point 
is made that the court erred in permitting to go to the jury a written statement 
made by Kirtley to A. E. Scott, deputy fire marshal, who was called as a witness 
by appellant. The basis of the contention is that the statement was purely self- 
serving, and its only purpose was to bolster up Kirtley’s evidence. As Kirtley had 
already sworn out warrants against the parties who were guility of taking the 
car, we do not regard the admission of the sworn statement before the deputy 
fre marshal as prejudicial error. 

The cross-examination of the witnesses Pollitt and Hoke was not improper. 
They had testified that they never issued policies for more than 80 per cent. of 
the cost price of a car. The cross-examination related to what they would do if 
the car had been given to the insured, and its purpose was to test the accuracy of 
their statements. 

[8] Further complaint is made of the fact that the court erred in overruling 
exceptions to certain questions propounded on cross-examinaticn to Will Tom 
Searcy, who took the car and burned it. The point is made that the evidence re- 
lated to other crimes, and was not admissible under section 597, Civil Code of 
Practice. As Searcy denied all participation in the alleged crimes, the action of the 
court in permitting him to answer can not be regarded as prejudicial. 

[9, 10] 4. Section 639, Kentucky Statutes, providing, “All statements or de- 
scriptions in any application for a policy of insurance shall be deemed and held 
representations and not warranties: nor shall any misrepresentations, unless mater- 
ial or fraudulent, prevent a recovery on the policy,” applies to the policy as well 
as the application. Niagara Fire Ins. Co. v. Mullins, 218 Ky. 473. 291 S. W. 760. 
The point is made that the court erred in not instructing that if the representation 
as to the cost of the machine was both false and fraudulent, there could be no 
recovery. By instruction No. 3 the court did submit the issue whether the repre- 
sentation was false and material. The court was not required to give all the law 
of the case. The instruction was proper as far as it went. If counsel desired the 
issue of fraud submitted, he should have offered an instruction on that phase of 
the case. None was offered, and the action of the court in failing to instruct on 
that issue was not error. 

[11] The court did not err in refusing an offered instruction to the effect that 
there could be no recovery if the actual cost of the automobile, including equip- 
ment, was less than $600. The objection to this instruction is that it avoided the 


policy if the representation was false, without regard to whether it was material 
t traudulent. 


On the whole we find no error in the record prejudicial to appellant’s sub- 
stantial rights. 


Judgment affirmed. 
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LACY v. LUCKY et al. No. 4237. 
Court of Appeal of Louisiana. Second Circuit. April 5, 1932 
140 Southern Reporter 857. 
7. INSURANCE. 


Petition which alleges only that principal defendant had automobile insurance 
protecting him against loss and damage held subject to insurer’s exception of no 
cause of action. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 

8 INSURANCE. 

Where petition against principal defendant and alleged insurer merely failed 
to state cause of action against insurer, latter’s exception of no right of action 
was properly overruled. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Twenty-Sixth Judicial District Court, Parish of Bossier; L,. B. 
Duke, Special Judge. 

Action by F. P. Lacy against George J. Lucky and the Maryland Casualty 
Company. From judgment for plaintiff, defendants appeal. 

Amended and affirmed as to George J. Lucky; reversed and dismissed with- 
out prejudice as to the Maryland Casualty Company. 

Thatcher, Browne, Porteous & Myers, of Shreveport, for appellants. 

Reynolds, Hamiter & Hendrick, of Shreveport, for appellee. 

PALMER, J. 

Plaintiff brings this suit for damages to his automobile and for personal in- 
juries resulting from a collision between his automobile and the automobile of 
defendant Lucky, which occurred on the Shreveport-Minden Highway. 

Plaintiff alleges that his car, while being driven in a westerly direction on 
the said highway, on his right-hand side of the road, in a careful manner, and at 
a moderate rate of speed, was run into and he was run over by defendant Lucky, 
who was driving his automobile on said highway in an easterly direction, at a 
high, fast, and reckless rate of speed, and on his left-hand side of the road; that 
the driver of his car, seeing that a head-on collision was inevitable, in an effort 
to avoid it, swerved his car to the left, but was hit by the car of defendant 
Lucky, resulting in damages to his automobile and to his person; that he could 
not have swerved to the right, because there was a deep ditch on that side of the 
road which would have caused his automobile to turn over, had he turned that 
way. 

Plaintiff further alleges that his car was a new Ford coupé, and was so badly 
damaged in the collision that it required repairs which were made at a cost of 
$363.25; that in the collision he was knocked unconscious from the injuries he re- 
ceived to his head, neck, face back, pelvis, spinal cord, and legs; that for said 
injuries, and for shock and mental suffering and for loss of time and earning ca- 
pacity, medicine, drugs, and doctor’s bills, he suffered damages in the sum of 
$22,500, making a total of $22,863.25, for damages to his car and for personal in- 
juries he received. 

Plaintiff makes the Maryland Casualty Company a party to this suit, alleging 
that defendant carried insurance with them to protect him against loss or dam- 
ages that might be occasioned by the operation of his car. The casualty company 
filed an exception of no cause or right of action, which was referred to the merits. 

Defendants answered, denying generally plaintiff's allegations of negligence, 
and averring that, at the time of the collision, and just prior thereto, plaintiff's 
car was being driven at a fast and reckless rate of speed; that at a certain point the 
driver of plaintiff's car suddenly and without warning turned to the (his) left, 
thereby bringing his car in front of the car of defendant Lucky in such a manner 
as to render it impossible for him to avoid a collision, and that whatever injuries 
plaintiff sustained were due entirely to his own fault in not having his car under 
proper control and in driving at a fast, reckless rate of speed, and in suddenly 
turning to the left, bringing his car in front of the car of defendant Lucky. : 

In the alternative, defendants pleaded contributory negligence on the part 0! 
plaintiff, barring his right to recover. i 

On these issues the case was tried, resulting in a judgment for plaintiff 
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against both defendants in solido in the sum of $12,363.25. From that judgment, 
defendants have appealed. 
Statement of Facts. 

The collision on which this suit is based occurred in the daytime, about 
twelve miles east of the city of Shreveport on what is commonly referred to in 
this section as the “Shreveport-Minden” highway. Plaintiff was traveling towards 
Shreveport (westerly direction) in a Ford coupé, which was practically new. He 
had picked up a lad, said to be about eighteen years of age, and, upon learning 
that he could drive, turned his car over to him. There is no dispute over the fact 
that plaintiff's car was being driven on the right side of the road until it swerved 
to the left just a moment or so before the collision. 

Defendant Lucky was traveling towards Minden (easterly direction), in a 
Dodge coupé. He was doing his own driving. There was parked on the south side 
of the road (defendant’s right) a “Model T” Ford, with about half the car on 
the pavement. The collision occurred a short distance west of the parked Ford. 
After the collision, plaintiff’s car was found some few feet west of the point where 
the collision evidently happened. It was turned around, facing east. The car of 
defendant Lucky was found near the point of collision, sitting crosswise the road, 
facing north, with the front end near the center of the road. 

Plaintiff contends that defendant Lucky was driving on the wrong side of the 
road at a rapid rate of speed, and that his driver, seeing that Lucky appeared to 
be coming forward without any intention of turning back to the side of the 
road on which he was due to travel, in order to try to escape*a collision, cut 
his car to his left, and, as he did, defendant swerved his car to plaintiff’s left, 
striking plaintiff's car near the center, causing the damages sued for. 

Defendant Lucky contends that he was traveling on the right side of the road 
at a reasonable rate of speed, and that the driver of plaintiff’s car, traveling at a 
rapid rate of speed, and apparently losing control of the car, suddenly swerved 
to his left—defendant’s right—thereby bringing his car immediately in front of 
defendant's car on the south side of the road, making it impossible for defendant 
to avoid running into plaintiff’s car. 

Opinion. 

As we appreciate the situation on the proposition of liability, there are two 
principal questions presented for decision. They are: 

(1) Was defendant Lucky, just prior to the accident, driving his car on the 
wrong (his left) side of the road, thereby creating a hazardous situation, result- 
ing in a sudden emergency that threatened the safety of plaintiff, making it ne- 
cessary for him to take some steps to avoid what reasonably appeared to be an 
impending collision? 

(2) Confronting the hazard that faced him, if created by defendant, was 
plaintiff's driver negligent when he swerved to his left in order to try to avoid 
the collision ? 

_ There are other questions that enter, to some extent, into the consideration 
of this case, such as the speed at which both cars were traveling at the time or 
just prior to the collision: and, if defendant was on the wrong side of the road, 
was he there through carelessness and indifference, or through necessity? 

But the question that transcends all others is the one regarding the side of 
the road on which defendant Lucky was traveling at the time or just prior to the 
accident. We shall therefore consider that question first. 

Plaintiff did not seem to know anything definite on this point. He was dozing 
at the time, and aroused when his driver began blowing his horn. He then saw 
two cars in front of him, the parked Ford and the coupé driven by defendant 
Lucky. Lucky’s car, he said, was headed towards his car at an angle across the 
Toad ; his car having swerved to his left in the meantime. 

_ ©. W. Fisher, the driver of plaintiff's car, testified that he was driving on his 
right side of the road, and that defendant Lucky, after passing a car, continued 
on the wrong side of the road until the wreck. 

J. M. Plummer, who resides in Monroe, saw the collision as he was returning 
to his home from Shreveport. Defendant Lucky passed him just prior to the ac- 
cident, and was from one hundred to one hundred and fifty yards ahead of him 
when the two cars collided. He says Lucky, after passing him, traveled on the 
left side, going east towards Minden, until he met, or just before he met, plain- 
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tiff’s car, at which time plaintiff swerved to the south side of the road, and about 
the same time Lucky likewise cut his car towards the south side of the road, 
whereupon the collision occurred. 

Robinson Hilton, colored, who lived at Princeton, near where the accident 
occurred, after having ridden from Shreveport with another colored man who 
lives near the point where the accident happened, was standing on the roadside to 
catch another ride to his home, and saw the accident. He says defendant Lucky 
was traveling on the (his) left side of the road when the two cars were about to 
meet, at which time Lacy’s car was cut to his left, and Lucky, at the same time, 
cut his car to his right, bringing the two cars together in collision. 

The defendant Lucky testified that he was not on the (his) left side of the 
road, but, on the contrary, was on his right side at the time, and that the driver 
of plaintiff’s car suddenly cut his car in front of him in a manner so as to make 
it impossible for him to avoid the collision. 

The parties just named are the only persons who saw the movement of the 
cars just before they collided. All of them, except defendant Lucky, testified 
that Lucky was traveling on the wrong side of the road as he approached plain- 
tiff’s car. 

The trial judge rendered a written opinion in the case. He did not discuss 
the testimony of each witness individually, but gave a statement of his findings on 
the facts. That statement is as follows: “The Court sees no good reason for 
taking up the testimony of each witness and commenting at length on same, as 
that is all in the record, but will simply state the Court’s findings on the facts, 
as follows: The Court believes it has been proven by a preponderance of evidence, 
that the Lacy car was being driven in a careful and prudent manner, on its right 
hand side of the road and going at a rate of speed not excessive, that the driver, 
Mr. Fisher, on observing the approaching car being driven by Mr. Lucky, on 
his wrong or left side of the road, that the driver of the Lacy car blew his horn 
in warning and continued on his right side of the road until so close to the Lucky 
car that it seemed a headon collision would result unless one of the cars should 
swerve, and it appearing to the driver of the Lacy car, that Mr. Lucky was 
making no attempt to avoid a collision, the Court believes that the driver of the 
Lacy car did the only reasonable thing that could have been done under the cir- 
cumstances and swerved to his left to let the Lucky car pass, as there appeared 
not to be room for him to pass to the right of said car, and that just as the 
Lacy car swerved to its left, the Lucky car suddenly swerved to its right and 
struck the Lacy car about midway of its right side, resulting in the collision.” 

[1] It will be seen that the trial judge found that Lucky was running his 
car upon the wrong side of the road at the time he was about to meet plaintiff's 
car. It is our conclusion that the testimony fully warrants that finding. 


[2] It will be noted that defendant Lucky emphatically denied he was using 
his left or the wrong side of the road. There is, therefore, no place for a dis- 
cussion of his reasons for being upon the wrong side. It often happens that a 
traveler upon a highway is compelled to cross over to the left side of the road 
and travel there for some distance, and he may lawfully plead justification tor 
such an act, but no such situation exists here, since Lucky denies that he used 
the (his) left side of the road, so, having held that he did, it remains only for us 
to conclude that he was grossly negligent in so doing, and that he thereby created 
a hazardous situation, resulting in a sudden emergency, justifying plaintiff in 
employing such methods of escaping injury as were reasonable under the existing 
circumstances. 

[3] This then brings us to a discussion of the question: “Confronting the 
hazard that faced him, if created by defendant, was plaintiff's driver negligent 
when he swerved to his left in order to try to avoid a collision?” Plaintiff was 
in nowise responsible for the hazardous situation producing the emergency trom 
which his driver sought to escape. It is upon defendant Lucky alone that ° 
responsibility for such a situation rests. He offers no reason whatever for oe 
act of driving on the wrong side of the road. He simply contents himself with 
a denial of the charge. His negligent acts, therefore, created this emergency 
and were the proximate cause of plaintiff’s injuries. fs 

In the ca of Schick v. Sensi 145 La. 333, on page 338, 82 So. 360, 362, the 
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Supreme Court of the state of Louisiana said: “Where one is upon the wrong side 
of the traveled portion of the road, or has not conceded to the other party whom 
he has attempted to pass that portion of the highway to which he is entitled, and a 
collision occurs, the burden is upon him who so violates the rule to show that his 
act was not the proximate cause of the injury, or that there were justifiable cir- 
cumstances which excuse his conduct.” : 

[4] True enough, plaintiff’s driver saw for some distance that Lucky was 
traveling upon the wrong side of the road, but he rightly assumed that Lucky would 
return to the proper side in ample time to meet and pass in safety. So it was not 
negligence on the part of plaintiff’s driver to go on in his travel. This he did until 
the two cars were about to meet, and, suddenly realizing that defendant Lucky was 
apparently making no effort to get his car back to his proper side, and that a head- 
on collision was imminent if he did not do something to avoid it, he concluded that 
the best way of escape was to swerve his car to the left, so, as he did, Lucky at 
the same time swerved his car to the right, striking plaintiff's car to the rear of 
the right front fender, at what appears to have been an angle of about forty-five 
degrees, resulting in damages to both cars and in injuring both plaintiff and de- 
fendant. The driver of plaintiff’s car escaped injury. 

[5, 6] Defendants urge that, even if Lucky was driving on the wrong side of 
the road, plaintiff's driver had a safe way of avoiding a collision by turning farther 
to his right, bringing his car out upon the shoulders of the road, or, in other 
words, bringing his car upon that space of the highway not paved, lying alongside 
the pavement. Even if it had been the duty of plaintiff’s diver to seek that parti- 
cular method of escape, the facts do not sustain the contention that such was a 
safe way. There was a ditch about two and one-half to three feet deep paralleling 
the pavement. The shoulders of the road appeared to have been recently built, so, 
as a result of the unsettled condition of the ground covering this space, there 
were small ditches or drains running from the pavement to the large ditch that 
made it hazardous for a car to attempt to run over that space, especially if travel- 
ing at a rate of speed of twenty-five or more miles per hour. But the driver of an 
automobile faced with a sudden emergency which he did not create and for which 
he is not responsible, is only required to exercise reasonable care governed by the 
circumstances then confronting him, in determining a method of escape from a 
threatened danger. He does not have time to deliberate, so, even if there is more 
than one way of escape, and that he chooses the most hazardous, he is not guilty of 
contributory negligence in so doing. In this case we are of the opinion that the 
method employed by plaintiff's driver was, under the prevailing circumstances, the 
safest method he had open to him. 


Defendants’ counsel have ably presented their side of this case. Their argu- 
ment on the law is both interesting and forceful. They contend that the mere fact 
that one is driving upon the wrong side of the road does not relieve another meet- 
ing him, who is driving upon the right side, from exercising due and ordinary 
care to prevent a collision. We think they state the principle correctly, but dis- 
agree with them in their application of the principle to the facts in this case. 

Due to the fact that the Louisiana courts have so often passed upon the 
question, it is now settled in our jurisprudence that a driver of an automobile, 
upon the right side of a highway, in order to avoid a head-on collision with an 
approaching car, which is traveling upon the wrong side, may cut his car to the 
left in an attempt to avoid an accident. This is based upon the principle that the 
driver of the approaching car, using the wrong side of the road, has thereby cre- 
ated a hazardous situation resulting in an emergency threatening injury to the 
car traveling upon the right side, from which the driver of that car has a right, 


if his judgment at that time leads him to do so, to resort to the left turn in an 
effort to avoid an accident. 


The following is a fair statement of the rule adhered to by our own courts: 
“An automobile driver, who by the negligence of another, and not by his own 
negligence, is suddenly confronted by an emergency and is compelled to act in- 
stantly to avoid a collision or injury, is not guilty of negligence if he makes such 
a choice as a person of ordinary prudence, placed in such a position, might make, 
even though he did not make the wisest choice.” See case note, 27 A. L. R. 1197. 

In the case of Goodson v. Schuster’s Wholesale Produce Co., Inc., 10 La. 
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App. 489, 120 So. 689, 697, in discussing a case in which the plaintiff had swerved 
his car to the left to avoid a collision with a car traveling on the wrong side 
just as are the facts in the instant case, this court said: “In this country, there 
have been established by long-continued customs and usages, certain rules regard- 
ing the rights and duties of those operating vehicles on public highways. These 
rules and regulations are commonly referred to as ‘the law of the road.’ Under the 
law of the road, those driving automobiles on public highways, on meeting another 
vehicle, must, if on the left side or in the center of the road, turn to the right 
A failure to do so constitutes negligence unless there are conditions or circum. 
stances which make such move dangerous or impracticable.” 

In the case just cited (page 490 of 10 La. App., 120 So. 689, 691) the court 
further said: “Plaintiff, in leaving his side of the road and attempting to cross 
over to the left in order to pass the truck on the other side, was not negligent 
under the circumstances. He acted under an emergency created by defendant and 
used his best judgment. The sudden emergency and peril did not arise because of 
his own negligence.” 

Continuing, the court said: “It may be argued that plaintiff, having seen the 
truck at some distance approaching on the wrong side of the road, could and 
should have turned before he did and thereby averted the collision, or that he 
should have stopped his automobile on his side of the road. But, as already stated 
the appearances were such as to cause a reasonably prudent man to believe that it 
he stopped the truck would run over him. As to whether he should have turned 
to the left sooner than he did, it must be said that he had a right to assume that 
the driver would observe the law and turn to his side of the road.” 

In the case of Potter v. Glassell, 146 La. 687, page 695, 83 So. 898, 901, the 
Supreme Court said: 


“* * * if circumstances are such as to compel one to go to the left, it is 


not negligence to do so, but, in the absence of such justifying conditions, the duty 
of each is to concede to the other his side of the road. He who can, and does 
not, carries the burden of showing that his fault did not cause the accident. We 
think that the evidence shows that defendant did not turn to the right until a time 
when plaintiff had concluded that this would not be done; that there was not 
reasonably a sufficient space for plaintiff to pass with entire safety on the west; 
and that both started to turn to the east about the same moment, with the result 
that a collision occurred. 

“Hence, a case of negligence is made cut against the defendant, contributing 
proximately to the accident, and he is therefore liable for the damages occasioned.” 

On the question of the claim of defendant that plaintiff should have cut to 
the right. and passed him on that space of ground between the pavement and the 
ditch, called the shoulder of the road, as we have already shown, the testimony in 
this case discloses that such could not have been done in safety, due to the deep 
ditch paralleling the pavement, and other conditions of the space between the 
ditch and the pavement, such as drains or ditches running crosswise from tie 
pavement to the large ditch. But, even if it had been a better way than the way 
resorted to by the driver of plaintiff's car, the choice made by plaintiff's driver 
could not be charged against him as negligence. 

In the case of Martin v. Gazedessus, 15 La. App. 100, page 103, 130 So. 129, 
132, in discussing a similar question, the Court of Appeal of the First circuit, 
said: “The only other possibility of his avoiding the collision (and it seems that 
it would have been as much a probability as the course he followed) was for him 
to bring his car to a short stop in as near a distance as he possibly could. Grant- 
ing that that would have been a better way to avert the accident, his choice of the 
other cannot be charged against him as negligence. Under the circumstances he 
was placed, a person is not held to the exercise of the same presence of mind and 
deliberate judgment as one who apprehends the danger and has sufficient time to 
avoid it.” 

In the case of Willis v. Standard Oil Company of Louisiana, 17 La. App. 21%, 
135 So. 777, on page 780, the Court of Appeal for the First circuit of Louisiana, 
in considering a case involving questions similar to those in this case said: “In 
an emergency thus created by defendant’s driver, plaintiff's driver had the right 
to swerve from the right of the street to the left if there appeared reasonable 
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prospect of avoiding a collision by so doing. The fact that the turn to the left 
failed to avert a collision did not relieve defendant’s driver from having been re- 
sponsible for the collision, the sudden emergency having been produced by his 
fault.” 

We might go on much more at length quoting decisions of the Louisiana 
Courts of Appeal and of the Louisiana Supreme Court dealing with cases such as 
we now have under consideration, but, as stated above, the right of a driver to 
turn to the left in an effort to avoid a threatened head-on collision with an ap- 
proaching car, traveling upon the wrong side of the road, is too well fixed and 
recognized in the jurisprudence of our state to admit of serious argument, es- 
pecially when the emergency the driver turning to the left is seeking to avoid 
was not created by him. 

It is our opinion the facts in this case clearly show a case of liability on the 
part of defendant Lucky. 

On the Exception of No Cause of Action Filed by the Maryland Casualty Company. 

As we have previously stated, the exception of no cause or right of action 
filed on behalf of the Maryland Casualty Company was referred to the merits. 
During the trial, the rights of exceptor were preserved by timely objections to the 
testimony offered by plaintiff bearing upon the question of the insurance carried 
by the defendant Lucky, with said company. 

Plaintiff seeks to hold the Maryland Casualty Company liable in solido with 
the defendant Lucky, under the provisions of Act No. 253 of 1918, as amended by 
Act No. 55 of 1930. As a basis for his action against the insurance company, 
plaintiff makes the following allegations: “That the Maryland Casualty Company 
had furnished the said George J. Lucky insurance on his automobile, which was 
in force at the time of this accident on the car which was in this wreck, protect- 
ing him against loss or damages that might be caused by the operation of said 
car, and is indebted, with said George J. Lucky in solido to your petitioner in the 
iull sum above named and that amicable demand has been made in vain on both 
parties.” 

This exception is based on the fact that the petition contains no allegations to 
the effect that the alleged insurance, though issued to the defendant Lucky, also 
inures to the benefit of plaintiff, or, in other words, that the insurance was ob- 
tained, not only for Lucky’s protection, but also for the protection of plaintiff 
and any other interested third parties), against any loss or damage he or they 
might sustain by Lucky’s operation of his automobile. 

It will be noted that plaintiff did not describe the character of insurance 
Lucky may have had with said company, under which he claims protection for 
the recovery of such damages as he may be entitled to in this suit. The allegations 
stopped with the averments that Lucky only was proiected against such loss or 
lamages that might be caused by the operation of his car. No allegation is made 
that plaintiff, or any third party, has any protection whatever under said insur- 
ance, 

(7, 8] Plaintiff, having failed to make adequate allegations that, under the 
nsurance policy which Lucky is alleged to have, said company is bound unto 
im directly for the damages he sustained as a result of the said collision, has 
failed to disclose a cause of action against said company; therefore the lower 
ut improperly held said company liable in solido with Lucky. The exception 
!no right of action was properly overruled. 

Quantum of Damage. 


The only medical testimony that was presented by plaintiff was that of Dr. H. 
Clemmar, an interne at the Charity Hospital in the city of Shreveport, at the 
me plaintiff was carried there immediately following the collision. All Dr. Clem- 
nar found wrong with plaintiff was that he had contusions on the upper lip and 
nthe back. At that time he was semiconscious, but, while there for a period of 
out thirty minutes, partly regained consciousness. All Dr. Clemmar did was to 
tan his wounds and put on dressings and strap his chest. He said that plaintiff 
‘as at the time suffering with pains in his back; that he was not injured at any 
ther place; said he carefully examined him and found no injury to his head. 

When plaintiff left the hospital, he was requested by Dr. Clemmar to return 
any new development occurred. He never came back to the hospital, but the 
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witness saw him again a few days before the trial, which was several months |a- 
ter. At that time he saw nothing wrong with him as a result of the injuries he 
received in this collision. 

Dr. T. J. Fleming, being placed upon the stand by defendants, testified that 
just a few days before the trial he gave plaintiff a thorough examination, and 
found that he had suffered no permanent injuries from the collision in question, 
He said plaintiff claimed to be suffering from pain on the left side of the neck. 
but.he said that pain was caused by a tumor in that side of the neck, which had 
produced an enlargement, and with which plaintiff told him he had suffered for 
some five or six years; said he examined his back and found nothing wrong with 
it; that he started his examination at his head and found no abnormality, except 
the tumor in the neck, until he came to his hip, which trouble, plaintiff admitted, 
was the result of an injury he had received in an automobile accident in October, 
1928. In other words, the substance of Dr. Fleming’s testimony is that plaintiff 
has no permanent injuries as a result of the collision on which he bases his claim 
for damages inthis suit. 

Plaintiff contended that at the time of the trial he still suffered from the in- 
juries received in the collision, and was not able to do the same amount of heavy 
work he performed before the injury. We believe the following statement, which 
he made as a witness in his own behalf, about describes his condition at the time 
of the trial, from his own viewpoint: “I cannot tell that is anything wrong with 
my back now, the only thing wrong with me now is strength in my neck and 
arms, I cannot raise up like I should, I don’t feel good in any position, and I 
don’t have the strength now that I had.” 

[9] If this be a correct description of his condition at that time, it would 
seem certain a little later he would feel no evil effects from his said injuries. 
While plaintiff had the right to try his case in his own way, yet he could have 
helped the situation greatly if he had produced medical experts to show the per- 
manency of his injuries. Not having done so, and especially in the light of what 
he said, as well as what Drs. Clemmar and Fleming said, we have no hesitancy 
in saying no permanent injury was shown. 

We are satisfied plaintiff suffered considerable pain from the injuries he did 
receive, but that suffering evidently passed when he recovered from those injur- 
ies. According to his own testimony, he was only confined to his bed for a few 
days. He stated that he did not get better until he had some teeth extracted, 
whereupon he began to improve. Dr. Fleming stated that he was suffering with a 
severe case of pyorrhea, of long standing. This would indicate that much of his 
suffering was due to the condition of his teeth which existed long prior to the 
accident. 

Plaintiff was engaged in the business of selling clothes, and carried a sample 
case. He claims that after the injury he was unable to continue to handle the 
large case he previously carried, and therefore returned it to the company, after- 
wards using only a small one. 

After a few days’ confinement at home, plaintiff personally drove his car to 
Monroe to resume his work, but found that he was unable to work. He says he 
was confined to his bed at Monroe for about a week, and then drove on down to 
Ferriday, where he was again confined to his bed for twelve or thirteen days. 
His contention is that he did not go to work regularly until January 20, 1931, 
after his injury on the 21st of October. 

[10] Having held this to be a case of liability, there can be no doubt that de- 
fendant Lucky must compensate plaintiff for the actual amount he spent, or con- 
tracted to spend, for repairs to his automobile. In other words, plaintiff should 
recover for physical pain and suffering and for loss of time and for damages to 
his automcbile. In our opinion, the amount of damages awarded by the trial judge 
is excessive. ne x. 

[11] We think that for his physical pain and suffering an award of $2,500 is 
reasonable. He claims he was earning from two to three hundred dollars a 
month. After three months, he went back to work regularly. In the meanwhile he 
worked only a portion of the time. We conclude, therefore, that he should be 
awarded damages for loss of time in the sum of $600. The actual damage to his 
automobile amounted to $363.25. These various items total the sum of $3,463.2:, 
which is the amount of damages we think plaintiff should recover. 
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It is therefore ordered, adjudged, and decreed that the judgment of the low- 


r court ag sainst defendant George J. Lucky be, and is maven, amended by re- 


jucing the amount of the award from $12,363.25 to $3,463.25; and, as thus amend- 


ed, it is affirmed, plaintiff to pay the cost of appeal. 


It is further ordered, adjudged, and decreed that the judgment of the lower 
~urt against defendant Maryland Casualty Company be, and is hereby, set aside 
and avoided, the exception of no right of action is overruled, and the exception 
{no cause of action is sustained, and the suit dismissed, at plaintiff’s cost, with 
‘ull reservation of all plaintiff’s right against said company, under the alleged 
nsurance of defendant Lucky with said company. 


NEW v. UNION AUTOMOBILE INS. CO. No. 4016. 
Court of Appeal of Louisiana, Second Circuit, Second Division. May 4, 1932. 
141 Southern Reporter 416. 
|, INSURANCE. 

Insurance adjuster’s offer to insured of $250 for loss of car’ within 60 days 
af proof of loss held admission of liability as of date of offer, precluding assess- 

ent of penalties and attorney’s fees on that amount (Act No. 59 of 1921 [Ex. 
Sess.], § 3). 

Insured’s car was destroyed by fire, and the adjuster offered to pay 
$250 in less than 60 days after proof of loss, thereby precluding plain- 

tif from recovering attorney’s fees as penalty for that proportion of 

damages suffered under Act No. 59 of 1921 (Ex. Sess.), § 3, providing for 

penalties and recovery of attorney’s fees where insurer fails to pay los- 

ses within 60 days after receipt from insured of proof of loss, and fur- 

ther that payment of amount determined to be due by the company within 

the 60-day period precludes recovery of penalties on amount so paid. 

For other cases, see Insurance, Dec. Dig. § 602.) 

2 INSURANCE. 

Offer by insurer to pay amount it claimed due within 60 days 
ss, though refused by insured, held “lawful excuse,” precluding 
tatute on that amount (Act No. 59 of 1921 [Ex. Sess.], § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

INSURANCE. 

Offer by insurer to pay amount it claimed due within 60 days of proof of 
ss, though refused by insured, held “lawful excuse,” precluding recovery of 
nalty and attorney’s fees on that amount (Civ. Code, art. 2120; Act No. 59 

1921 [Ex. Sess.], a Oo): 

Such offer constituted a “lawful excuse,” within Civ. Code, art. 2120, 
providing that a penal obligation is not incurred, although the principal 

blig be not performed, if there be a lawful excuse for its nonper- 


of proof of 
recovery of 





Tmance. 


For other cases, see Insurance, Dec. Dig. § 602.) 

Stephens, J., dissenting. 

= from Twenty-Sixth Judicial District Court, Parish of Webster: J.P. 

Judge. 

On ‘teh learing. 

; ormer decree set aside, and judgment below amended. 

or former opinion, see 137 So. 563. 

\rgued before Stephens, Taliaferro, and Culpepper, JJ. 

Uiftord E. Hays, of Minden, and Thatcher, Browne, Porteous & Myers, of 
yo for appellant. 

Kennon & Kitchens, of Minden, for appellee. 

CunpEprER, a 


_Uetendant complains that the court erred in its original opinion (137 So. 
) In holding that defendant’s adjuster’s statement regarding his offer to 

nlaintif $250 in settlement was done other than in a spirit of compromise. 

')) In holding plaintiff entitled to recover statutory penalties. 

) In holding it essential under Act No. 59 of 1921 (Ex. Sess.) § 3, that 
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defendant pay plaintiff, insured, said $250, the amount of admitted liability, jn 
order to escape penalties and attorney’s fees, notwithstanding acceptance of pay- 
ment was refused. f 

(d) In holding that this case is distinguishable from the cases of Hart y. 
Springfield Fire & Marine Ins. Co., 136 La. 114, 66 So. 558, 561, and Martin y. 
Home Ins. Co., 16 La. App. 216, 133 So. 773, 776, on the question of penalties, 

(e) In holding that the statement on the witness stand by Leo J. Barrett, 
defendant’s adjuster, that he had offered plaintiff the $250 constituted an admis- 
sion of liability only as of the date on which the testimony was given, defendant 
contending that if it was an admission at all it dated back to the time the offer 
was made, which was long prior to the filing of the suit. The testimony in ques- 
tion was given on the trial of the pleas of prematurity and estoppel, had on Octo- 
ber 24, 1930. Barrett testified that he made the offer to pay plaintiff the $250 on 
the occasion he called to make an adjustment with him, which was in May, 1930. 

[1] As to the first assignment of error, it is clear that the adjuster’s state- 
ment, as testified to by him, that he offered to pay plaintiff $250 which he “figured 
was the value of his car,” amounted to an admission of liability to that extent. 
Such was the view taken by the court in both the Hart and the Martin Cases 
above referred to. However, after further consideration, we have concluded that, 
in point of time, the date on which the offer was made should be taken as being 
the date of the admission. 

[2] Section 3 of the Act No. 59 of 1921 (Ex. Sess.), relied on by plaintiff 
for recovery of damages and attorneys’ fees (this section is quoted in full in our 
original opinion), provides that if the proofs of loss submitted by the insured 
are not satisfactory to the insurance company, it shall be the company’s duty to 
proceed under the terms of the policy to ascertain and adjust the amount of the 
loss and its liability thereunder and make payment of the amount due under its 
terms to the insured within sixty days from the date upon which it received the 
proof of loss offered by the assured. Upon the company’s failure to make pay- 
ment “within said time—after demand made therefor,” the penalties attach. The 
act then provides that whenever the company shall pay within the sixty-day per- 
iod the amount which its adjuster or agent has determined or admitted to be due 
it shall be relieved from paying the penalties upon the amount so paid. Defendant 
in this case took steps to avail itself of this provision of the act by offering to 
pay plaintiff the sum of $250, the amount admitted or determined by its adjuster 
to be due under the policy. Plaintiff's own act of refusal to accept prevented de- 
fendant from making actual payment. The statute does not expressly provide 
for such a contingency, but we hardly think it the spirit and intent of the law 
to impose a penalty under such circumstances. Certainly no blame can attach to 
the company for not actually paying the amount when plaintiff flatly refused to 
accept it. It is a familiar rule of law that a legal tender is not necessary where 
the party to whom it is to be made plainly indicates his intention not to accept 
the thing tendered. wail 

In the Hart Case, supra, the insurance company offered to give plaintiff, the 
assured, another automobile as payment for the one destroyed, and plaintiff re- 
fused. The automobile offered was valued by the adjuster at $750 which repre- 
sented the amount of admitted liability. The court held that defendant’s failure to 
tender (meaning legal tender) this sum to plaintiff rendered the defendant liable 
for the costs of court “but not liable to the penalty of having to pay statutory 
damages and attorney’s fees.” The court further held that if plaintiff had ex- 
pressed a willingness to accept the $750 and submit to an appraisement, his ac- 
ceptance would not have waived his right to sue for any additional sum that 
might have been ascertained to be due him. With this right reserved to plaintiff 
to sue for the difference, his rights certainly could not have been prejudiced by 
accepting the amount offered him, and his refusal to do so was arbitrary and un- 
called for. ; 

The court in the Hart Case stated: “Hence it is plain that the company !s 
not liable to the statutory penalty for withholding the amount of its liability ad- 
mitted by its agent or adjuster, as long as the insured refuses to submit to an ap- 
praisement; for the insurer has a right to an adjustment of its liability before 
being penalized for not paying it.” i : 

This is strong language by the Supreme Court in disapproval of the impo 
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sition of the statutory penalties, and is in keeping with the law on the subject. 
rR. ¢C. C. 2117, 2120; La. Dig. Penalties, § 1; Williams v. Hunter, 13 La. Ann. 476; 
Mass. Protective Ass’n v. Ferguson, 168 La. 271, 121 So. 863. 

In the case of Martin v. Home Ins. Co., supra, this court held: “It would be 
inequitable to penalize an insurance company for not paying admitted liability 
when the insured persisted in claiming the full amount of the policy and declined 
to submit differences to an appraisement.” Citing the Hart Case. 

And it likewise would be inequitable to penalize an insurance company for 
withholding payment to its admitted liability so long as the insured refused to ac- 
cept the company’s offer to pay, and persists in claiming the full amount ex- 
pressed in the face of the policy, even though he may agree to submit the differ- 
ence to arbitration. The law gives the insurer the right to pay the amount ad- 
mitted or determined by its adjuster or agent to be due under the term of the 
policy, and thus evade payment of penalties; but when the company is prevented 
from exercising that right by the refusal of the insured to accept, the company is 
exonerated from paying the penalties. 

[3] The fact that in this case plaintiff did not refuse to submit to an appraise- 
ment, whereas in the Hart and Martin Cases the insured did refuse, does not, 
we now conclude, materially affect the results. Under article 2120 of the Civil 
Code, a penal obligation is not incurred, although the principal obligation be not 
performed, if there be a lawful excuse for its nonperformance. We think there 
is here presented an example of a lawful excuse. Plaintiff could have long since 
had the $250 had he only accepted it. He certainly can blame no one but himself 
for his not having it. He would not have had to incur attorney’s fees if he had 
only accepted the money when it was offered. It was his plain duty to avoid, if 
possible, mulcting his adversary in damages. If he had offered to accept and de- 
fendant had refused, a different situation would have been presented. 

For these reasons our original decree is recalled and set aside, and it is now 
ordered and decreed that the judgment appealed from be amended by rejecting 
plaintiff's demands for the statutory penalties, and as thus amended the judgment 
appealed from is affirmed. Plaintiff to pay costs of appeal. 

Stephens, J., dissents and adheres to views expressed in original opinion. 


BURROUGHS ADDING MACHINE CO. v. GENERAL ACCIDENT, FIRE 
& LIFE ASSUR. CORPORATION. No. 35. 

Supreme Court of Michigan. June 6, 1932. 

243 Northwestern Reporter 35. 

l. INSURANCE. 

Provision in automobile liability policy requiring notice of accident to insurer 
must be reasonably construed. 

(For other cases, see Insurance, Dec. Dig. § 535.) 
2 INSURANCE. 
_ Failure of insured, under automobile liability policy, to promptly notify insurer 
it automobile accident by employee of “agency manager,” held not to defeat insur- 
ers liability to insured for attorneys’ fees and expenses incurred in defending 
gtoundless suit. 
_ General and contingent automobile liability policy contained provis- 
lon requiring assured, upon occurrence of accident, to immediately give 
written notice thereof to the insurer, and like notice of any suit brought 
against the assured to enforce a claim arising out of any accident. “Agen- 
cy manager,” under terms of contract, operated exclusive sales agency in 
designated territory. Driver of automobile involved in accident was an 
employee of the purported “agency manager” on a commission basis, and 
insured was in no way a party to any contract with him. 
(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeal from Circuit Court, Wayne County; Joseph H. Collins, Judge. 
Action by the Burroughs Adding Machine Company against the General Ac- 


“dent, Fire & Life Assurance Corporation. Judgment for the plaintiff, and the 
tlendant appeals. 


Affirmed 
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Argued before the Entire Bench, except Clark, C. J., and McDonald, J, 

Kerr, Lacey & Scroggie, of Detroit, for appellant. 

Stevenson, Butzel, Eaman & Long, of Detroit (Leo W. Kuhn, of Detroit, of 
counsel), for appellee. 

Butzet, J. 

Burroughs Adding Machine Company, plaintiff, was insured by General Ac- 
cident Fire & Life Assurance Corporation, defendant, against general and con- 
tingent liability of plaintiff for accidents arising out of the operation of automo- 
biles, whether owned by insured or not. The liability assumed is shown by an en- 
dorsement on the policy, which states: “The undermentioned policy shall cover 
the liability of the Assured as in the policy defined as respects the use of any aw- 
tomobile or motor-cycle which is owned, hired, rented, operated or used, by any 
Agency Manager, Salesman or any person in the employ of any Agency Manager, 
or any inspector or other person (directly or indirectly) in the employ of the 
Assured. * * *” 

The present action is based on defendant’s agreement in clause 2, which is 
as follows: “To defend in the name and on behalf of the Assured any suits, even 
if groundless, brought against the Assured to recover damages on account of 
such happenings as are provided for by the terms and conditions of this policy.” 

Clause “E” of the policy, which is pertinent to the present suit, provides: 
“The Assured upon the occurrence of every accident, and irrespective of whether 
any personal injury or property damage is apparent at the time of the accident, 
shall give immediate written notice thereof, with the fullest information obtain- 
able at the time, to the Corporation’s head office at Philadelphia, Pennsylvania, or 
to its duly authorized agent. If a claim is made on account of such accident, the 
Assured shall give like notice thereof. If, thereafter, any suit is brought against 
the Assured to enforce such a claim, the Assured shall immediately forward to 
the Corporation every summons or other process served on them. The Corporatioa 
reserves the right to settle any claim or suit. Whenever requested by the Cor- 
poration the Assured shall aid in effecting settlements, securing information and 
evidence, the attendance of witnesses, and in prosecuting appeals, and shall at all 
times render to the Corporation all co-operation and assistance within his power.” 

Plaintiff entered into an “agency” contract with Charles Schneider, of Sche- 
nectady, N. Y. Although Mr. Schneider is described in the preamble of the con- 
tract as “Agency Manager,” the contract in no sense makes him such. It gives 
him the exclusive sales agency in the territory consisting of seven counties in 
New York state, fixes his commissions, and defines and limits his power and du- 
ties. In the contract, Schneider agrees inter alia: 

“8. To refrain from signing the Company’s name on any commercial paper, 
contract or other instrument, and from contracting any debt or entering into any 
obligation, either express or implied, binding the Company to the payment o! 
money or otherwise. 

“17. To pay all expenses other than items that are chargeable to the Company 
under its ‘Decisions in Force.’ 

“18. To employ the number of salesmen necessary to secure from the territory 
at least the amount of business as from time to time may be determined by the 
Company for such territory; such salesmen to be and remain the employees, 
agents and representatives of the Manager, and not of the Company.” ; 

Schneider employed one Hopkins as salesman on a commission basis. Plain- 
tiff was neither Hopkins’ employer nor party to the agreement. The salesman 
could solicit when or where he or his employer pleased. Plaintiff made no attempt 
to exercise any control or direction over Schneider’s employees. They had no con- 
tractual relationship with plaintiff. 

On April 9, 1932, Rose Howitt, a girl of 13, received injuries which resulted 
in death by being struck by an automobile owned and driven by Hopkins while 
he was on his way to a neighboring town in New York state to demonstrate oF 
sell an adding machine. Hopkins told Schneider of the accident the day 1t occur 
red, but the latter did not, according to Schneider’s statement, inform plaintift. 
Hopkins used his own car as he saw fit, maintained and ran it at his own expensé, 
and carried his own liability insurance. A statement by Hopkins indicated that 
he was not at fault; that the coroner exonerated him from all blame, and that 
the parents of the deceased informed him that no claim would ever be made 
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Notwithstanding this fact, suit was brought about two years after the accident 
by the administrator of the girl’s estate in the Supreme Court for Montgomery 
county, N. Y., against Hopkins and plaintiff. The latter promptly informed the 
jefendant insurance company of the institution of suit. Five weeks after receiving 
notice, defendant raised the question of not having been informed of the accident 
within a reasonable time after its occurrence, and, some months later, it dis- 
claimed all liability. It was, however, agreed that the defense of the case should 
be looked after by counsel satisfactory to both parties; that plaintiff should pay 
the attorneys’ fees and expenses in the first instance, and that the liability of the 
respective parties be determined later. The administrator of the girl’s estate re- 
covered a judgment against both Hopkins and plaintiff herein. On appeal to the 
\ppellate Division, the case was reversed. See Howitt, Adm’r, v. Hopkins, 219 
\pp. Div. 653, 220 N. Y. S. 462. On appeal by plaintiff to the New York Court of 
\ppeals, the decision of the Appellate Division of the Supreme Court was upheld 
and plaintiff herein absolved from liability. See 246 N. Y. 604, 159 N. E. 669, 
wherein the Court of Appeals stated: “The Appellate Division held that the re- 
lation of master and servant did not exist between the salesman and defendant 
espondent. * * * Judgment affirmed.” 

Plaintiff brought the instant suit to recover the sums expended for attorney’s 
fees and expenses in defending the New York litigation. The case was tried 
without a jury, or oral testimony. Exhibits, however, were introduced, consisting 
of the insurance policy, the agency contract oe plaintiff and Schneider, copy 
of the opinion in 219 App. Div. 653, 220 N. Y. S. 462, signed statements of Hop- 
kins and Schneider, correspondence, etc. It was stipulated on the record that 
whatever Hopkins and Schneider stated about their positions was not to be bind- 
ing on the parties; that, as to Hopkins, the opinion of the New York court would 
be controlling and Schneider’s status would be controlled by his contract with 
plaintiff. The trial judge held that Schneider was not an agent of the company, 
and that the giving of notice to him was not notice to the plaintiff, and that, 
therefore, plaintiff was entitled to recover the amount claimed. 

{1, 2] Defendant claims that the failure of plaintiff to give notice of the ac- 
cident in accordance with condition “E” of the policy is fatal to plaintiff’s right 
to recover, and, even if plaintiff did not learn of the accident until just prior to 
the commencement of the suit in New York, it became plaintiff’s duty, in order 
) recover under the policy, to have made proper provision to obtain such notice 
irom its agency managers, and, in turn, to notify defendant promptly of all acci- 
lents for which the latter might be held. The giving of a prompt notice to de- 
teuiat would have been a condition precedent to recovery, had the accident oc- 
cured through the fault of any of plaintiff’s employees. Oakland Motor Co. 
American Fidelity Co., 190 Mich. 74, 155 N. W. 729; St. Louis Architectural Iron 
Co. v. New Amsterdam Casualty Co. (C. C. A.) 40 F.(2d) 344. We do not be- 
ieve, however, that these cases are applicable to groundless suits brought on ac- 
count of accidents in which none of plaintiff's employees participated, and of 
which plaintiff was not informed until claim was asserted and suit begun, when 

t did promptly notify defendant. The agreement to give notice to insurer must 
be reasonably construed. Employers’ Liability Assurance Corp. v. Roehm, 99 Ohio 
St. 343, 124 - E. 223, 7 A. L. R. 182; Woodmen Accident Association v. Pratt, 
@ 2 Neb. 673, 87 N. W. 546, 55 L. R. A. 291, 89 Am. St. Rep. 777. While it is true 

hat under ie agreement between Schneider and plaintiff the former is called 

‘tour Manager,” the effect of the contract is to make him an independent con- 

tractor selling on commission in an exclusive territory and subject only to such 
limitations and control that may be necessary to protect manufacturers with na- 
tional distribution, 
Inder the circumstances, we find that the trial judge was correct in enter- 
ig judgment for an amount not in dispute, in favor of plaintiff, and the judg- 
ment is affirmed, with costs to plaintiff. 
Potter, Sharpe North, Fead, and Wiest, JJ., concur. 
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ST. PAUL FIRE & MARINE INS. CO. v. LOVING. No. 29920, 
Supreme Court of Mississippi, Division B. April 11, 1932, 
140 Southern Reporter 727. 
Syllabus by the Court. 
1. INSURANCE. 

Evidence held to support finding that insured, under fire and theft policy, did 
not represent to insurer’s agent that automobile was bought new, as stated in 
policy. 

Fire and theft insurance policy issued to plaintiff contained repre- 
sentation that plaintiff had purchased the automobile for a stipulated price 
“new in December, 1930.” Policy contained stipulation by the terms of 
which plaintiff warranted the truth of that statement, and provision that 
if the statement was not true the policy should be void. Insurer, after 
theft of automobile and destruction by fire, refused payment under the 
terms of policy upon the ground that the plaintiff had purchased the car 
secondhand, and not new, and that therefore the policy was void. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Evidence held to support finding that representation in fire and theft policy, 
that insured purchased automobile new, resulted through misunderstanding and 
fault of insurer, warranting reformation (Code 1930, § 5196). 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

3. INSURANCE. 

Insurer’s agent who inspects risk, issues and delivers policy and collects pre- 
mium is “general agent” of insurer, and therefore his knowledge is knowledge 
of insurer (Code 1930, § 5196). 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

4. INSURANCE. 

Where general agent of insurer makes independent investigation regarding 
description, character, and condition of property to be insured, and in policy er- 
roneously describes property, equity will reform policy to effectuate parties’ in- 
tention. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

Appeal from Chancery Court, Harrison County; D. M. Russell, Chancellor. 

Suit by Mrs. E. J. Loving against the St. Paul Fire & Marine Insurance Com- 
pany. Decree for the plaintiff, and the defendant appeals. 

Affirmed. 

T. J. Wills, of Hattiesburg, for appellant. 

R. A. Wallace, of Gulfport, for appellee. 

ANDERSON, J. : 

Appellant insured appellee’s De Soto 8-cylinder automobile in the sum of $1, 
150 against loss by theft or fire. The policy of insurance contained the representa- 
tion that appellee had purchased the car for $1,150 new in December, 1930. There 
was also a stipulation in the policy by the terms of which appellee warranted the 
truth of that statement, and a provision that if the statement was not true the 
policy should be void. Appellee’s car was stolen and destroyed by fire. She made 
claim to appellant for the loss. Appellant refused payment upon the ground that 
appellee had purchased the car secondhand and not new, and therefore under the 
policy there was no liability. Appellee thereupon filed her bill seeking to reform 
the policy and recover the loss upon the ground of mutual mistake between the 
parties, in that when the car was insured it was not represented by appellee, and 
understood by appellant, that she had bought it new, as set forth in the policy. 
Appellant answered the bill denying its material allegations. There was a hee 
on bill, answer, and proofs resulting in a decree reforming the policy as praye 
for in appellee’s bill, and awarding her the sum of $1,150, the value of the car. 
From that decree appellant prosecutes this appeal. @ 

There was no real conflict in the evidence, which was substantially as follows: 
On the 16th day of December, 1930, appellee purchased from her brother-in-lav, 
A. G. Woodcock, the car—a De Soto straight eight, 4-door sedan, model 193%, 
motor No. 13079, serial No. L-115 HD—for which she paid him the sum ot 
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$1,150. Woodcock had purchased the car new about two and a half months prior 
to the time he sold it to appellee, paying therefor the sum of $1250. The car had 
heen run about 3,000 miles when purchased by appellee. $1,250 was the cash selling 
price of the car new at Gulfport. When the appellee bought the car it appeared to 
he new and was in excellent condition and had a cash value of $1,150. Four days 
after appellee bought the car she requested Mr. Palmer of the Palmer Insurance 
(gency of Gulfport, the agent of appellant, to insure it against loss by theft or 
fre. In obedience to that request Palmer went to the home of appellee to ex- 
amine the car. There he found it parked in front of her residence. Appellee had 
never owned an automobile before and so informed Palmer. Palmer asked her 
when she purchased the automobile and what she paid for it, and whether there 
was any balance due on the purchase money: Appellee answered these questions 
truthfully. She told him that she had bought it on the 16th day of December, 
1930, for $1,150, and had paid in cash the entire purchase price. Thereupon Palmer 
proceeded to make an independent investigation of the car. He took its make, 
model, motor number, and serial number. Palmer did not ask appellee whether 
she had bought the car new, but asked her when she bought it. After examing 
the car Palmer returned to his office, prepared the policy of insurance, counter- 
signed it as the agent of the appellant, and mailed it to the appellee and collected 
the premium from her. 


Appellee did not read the policy until after she had received notice from ap- 
pellant denying liability upon the ground above stated. In addition to the state- 
ment in the policy that the appellee had bought the car new, there was also the 
statement that it was a 1931 model, when in fact it was a 1930 model. The policy 
also contained an error in the spelling of appellee’s name. 


[l, 2] The chancellor found as a fact from the evidence that appellee did 
not represent to appellant that she had bought the car new. We think that finding 
of fact by the chancellor was amply justified by the evidence, as was also his 
finding that the representation in the policy that appellee had bought the car new 
was by misunderstanding and fault of the appellant inserted therein. 


Section 5196 of the Code of 1930 provides as follows: “Every person who 
solicits insurance on behalf of any insurance company, or who takes or transmits, other 
than for himself, an application for insurance, or a policy of insurance, or who 
advertises or otherwise gives notice that he will receive or transmit the same, or 
who shall receive or deliver a policy of insurance of any such company, or who 
shall examine or inspect any risk, or receive, collect or transmit any premium of 
insurance, or make or forward a diagram of any building, or do or perform any 
other act or thing in the making or consummation of any contract of insurance, 
ior or with any such insurance company, other than for himself, or who shall 
examine into or adjust or aid in adjusting any loss for or on behalf of any such 
insurance company, whether any of such acts shall be done at the instance, or re- 
quest, or by the employment of the insurance company, or of, or by any broker 
or other person, shall be held to be the agent of the company for which the act 
is done or the risk is taken as to all the duties and liabilities imposed by law, 
whatever conditions or stipulations may be contained in the policy or contract; 
such person knowingly procuring by fraudulent representations, payment, or the 
obligation for the payment, of a premium of insurance, shall be punished by a 
fine of not less than one hundred dollars nor more than five hundred dollars, or be 
imprisoned for not more than one year.” 


(3] It will be observed that the statute provides, among other things, that if 
any insurance agent shall receive or deliver a policy of insurance for his principal, 
or shall examine or inspect any risk, or receive, collect, or transmit any premium 
ot insurance, he shall be held to be the agent of his principal “for which the act 
is done or the risk is taken as to all the duties and liabilities imposed by law, 
whatever conditions or stipulations may be contained in the policy or contract.” 
Where an agent of an insurance company inspects a risk, issues and delivers the 
policy of insurance for his principal and collects the premium due upon the pol- 
Icy, he is the general agent of the company, and his knowledge is the knowledge 
of his principal. In other words, what he does his principal does. Big Creek Drug 
\o. v. Stuyvesant Ins. Co., 115 Miss. 333, 75 So. 768; Agricultural Ins. Co. v. 
Anderson, 120 Miss. 278, 82 So. 146; Lamar Life Ins. Co. v. Kemp, 154 Miss. 890, 
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124 So. 62; Hartiord Fire Ins. Co. vy. Clark, 154 Miss. 418, 122 So. 551; Inter- 
state Life & Accident Ins. Co. vy. Ruble, 160 Miss. 206, 133 So. 223. 

[4] Where such an agent of an insurance company makes an independent in- 
vestigation of his own as to the description, character, and condition of the prop- 
erty to be insured, and in the issuance of the policy of insurance for his principal 
erroneously described the property, a court of equity will reform the policy so as 
to make it recite the true description, character, and condition of the property in 
order to effectuate the intention of the insurer and the insured. Big Creek Drug 
Co. v. Stuyvesant Ins. Co., supra; Agricultural Ins. Co. v. Anderson, supra; 
Hartford Fire Ins. Co. v. Clark, supra; and McAllister v. Richardson, 103 Miss. 
418, 60 So. 570. 

The authorities relied on by appellant are not in point. They are not cases 
where the insured sought to reform the policy of insurance because of mutual 
error and mistake between the parties in writing the policy. 

Affirmed. 


DOOLAN v. UNITED STATES FIDELITY & GUARANTY CO. 
Supreme Court of New Hampshire. Coos. June 7, 1932. 
161 Atlantic Reporter 39. 
1. INSURANCE. 

Rights of party obtaining judgment against insured held not greater under 
indemnity policy than those of insured. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. 

Insurer undertaking to defend action against insured asserting ignorance of 
alleged accident, but withdrawing after discovering true facts, held not estopped 
from denying liability to injured party. 

Insurer was not estopped from denying liability on ground that insured 
breached terms of policy, since the insurer had every reason to believe 
that the insured had given it as prompt and as accurate notice of the 
accident as he could, and that he had not been implicated in any accident, 
and, after the insured admitted that he was driving the automobile at the 
time of the accident, the insurer withdrew from the case, and the taking 
of deposition during period in which insurer had matter of disclaimer 
under advisement was not suggested as having adversely affected interest 
of injured party. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Action by Samuel H. Doolan against the United States Fidelity & Guaranty 
Company. Verdict for plaintiff. On defendant’s exceptions. 

Judgment for the defendant. 

Action, on a policy of indemnity insurance, written in Massachusetts, to re- 
cover the amount of a verdict in favor of the plaintiff against Rollin Curtiss, the 
defendant’s assured. The original action was for injuries occasioned the plaintiff 
by the alleged negligence of Curtiss in the operation of his automobile. Curtiss 
was a resident of Massachusetts, and his car was registered there. The accident 
occurred on a public highway near Lancaster in this state. : 

Trial by the court, who found that the facts proved established a breach of 
the terms of the policy, such as would bar the plaintiff from recovery, but ruled 
as a matter of law that the defendant had waived its right to insist upon the 
breach and was estopped from asserting that right in this action. To this ruling 
the defendant excepted. If, on the findings and rulings of the court, the plaintiff 
is entitled to recover, there is to be judgment in his favor for $350; otherwise 
there is to be judgment for the defendant. The material facts appear in the 
opinion. 

Bernard Jacobs, of Lancaster, for plaintiff. D 

Shurtleff & Hinkley, of Lancaster (I. A. Hinkley, of Lancaster, orally), for 
defendant. 

Mars Le, J. 

The accident alleged to be covered by the policy occurred at 7:30 o'clock on 
the morning of October 12, 1929. The first notice of this accident which the as- 
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sured gave the defendant was on January 21, 1930, when he wrote the company 
that an attorney had called on him and claimed that his car had struck the plain- 
tif’s wagon on the 12th of the preceding October. He further stated that he was 
not in Lancaster on that date, but was stopping at an overnight camp, and that 
when he arose late in the morning he found that his car had been moved, that his 
spare tire was gone, and his supply of gasoline depleted. 

Three days later, plaintiff's counsel wrote the defendant that he had inter- 
viewed Curtiss, who disclaimed any knowledge of the accident. On March 5 Cur- 
tiss forwarded the writ which had been served on him to the defendant, and again 
denied that he knew anything about the matter. On March 19, 1930, the papers in 
the case were forwarded to defendant’s counsel, who entered a general appearance 
for the assured at the April term of the superior court. Depositions were taken 
on March 26 and on May 20. 

Curtiss continued to assert his ignorance of the accident until April 25. On 
‘that date he informed defendant’s counsel that his previous statements had been 
untrue, that he was in fact driving his car at the time of the accident, and that 
there were others with him whose present whereabouts he did not know.” 

It was a condition of the policy that, in the event of accident, the assured 
should give the company written notice thereof as soon as reasonably possible and 
also furnish the names and addresses of available witnesses. On May 26 the de- 
fendant disclaimed liability because Curtiss had failed to comply with these re- 
quirements. Defendant’s counsel withdrew from the case, and the assured employed 
other counsel. The case of Doolan vy. Curtiss was tried on June 10. 

During oral argument in this court, the plaintiff expressly waived his excep- 
tion to the finding of the trial court that “the facts proved established a breach 
of the terms of the policy on the part of the assured and constituted a good de- 
fense to the action.” The only question presented, therefore, is the correctness of 
the ruling that the defendant by its conduct is estopped to deny a waiver of the 
policy provisions now relied on. 

[1] Agreement A in the policy has reference to the compulsory insurance law 
of Massachusetts, and provides that, so far as claims arising against the assured 
in that commonwealth are concerned, no act or default on the part of the assured 
shall operate to bar recovery. Agreement B, which covers extraterritorial liability, 
contains no such provision. It follows, therefore, that the rights of the plaintiff 
under that agreement cannot be greater than those of the assured. Daly v. Cor- 


poration, 269 Mass. 1, 4, 168 N. E. 111, 72 A. L. R. 1436. 


[2] Defendant’s attorneys withdrew from the case in ample season to permit 
the assured to employ other counsel. He did so; and there is no evidence and no 
contention that he was in the slightest degree prejudiced by the defendant’s dis- 
claimer. The present case differs in this respect from Wilson v. Insurance Co., 
77 N. H. 344, 91 A. 913, where the assured lost “all opportunity to make defense 
in his own behalf.” 


The company had every reason to believe that the assured had given it as 
prompt and as accurate notice of the accident as he could—or, to state the matter 
more explicitly, that he had not been implicated in any accident at all. After 
learning the truth, the defendant was entitled to a reasonable time in which to 
decide its course of conduct. Myers v. Casualty Co., 223 Mo. App. 781, 787, 22 
S.W.(2d) 867. There is no suggestion that the assured was adversely affected by 
the taking of a deposition during the period in which the company had the matter 
of disclaimer under advisement. The plaintiff had the burden of proof on this 
issue (Muslow v. Company, 79 N. H. 489, 490, 111 A. 629), and the mere fact 
that the deposition was taken did not work an estoppel. 


“Prompt notice of accident is of great importance to it [an insurance com- 
pany] in preparing its defense, while the happening is fresh in the minds of wit- 
nesses and the facts may be more readily and accurately ascertained. The policy 
requirement is, therefore, reasonable and substantial. The company is not bound, 
at its peril, to withdraw from defense at the outset. If it gives due notice of its 
reservation, does not deprive the insured of control of and participation in that 
defense, and, in general, does nothing to the prejudice of the insured, it waives 
none of its rights * * * under the provisions of the policy.” Commercial, etc., 
Co. v. Company (C. C. A.) 32 F.(2d) 425, 433. 





708 The Insurance Law Journal, Vol. 79 [Sept., 1932 


“It may be stated as a general rule that the acts or statements of an insurer 
admitting liability on a policy will not amount to a waiver of matters vitiating the 
policy, unless the insurer has knowledge of such matters at the time, and this is 
especially true if the insured has taken no action on the act before a denial of 
liability by the insurer, or has not been misled to his prejudice by such admission 
or act.” Blackwood v. Casualty Co., 24 Ala. App. 527, 137 So. 467, 469. 

The plaintiff relies upon the cases of Lamarre v. Lamarre, 84 N. H. 441, 152 
A. 272; Lombard v. Company, 78 N. H. 111, 97 A. 892; and Sanders v. Insurance 
Co., 72 N. H. 485, 57 A. 655, 101 Am. St. Rep. 688. But nothing contained in these 
decisions is understood to apply to a case where the assured has concealed from 
the insurance company the fact that he has violated a condition of the policy and 
the insurance company does not know, and is not chargeable with knowledge, of 
this fact. See Coolidge v. Insurance Co. (Cal. App.) 300 P. 885; Mason-Henry 
Press v. Insurance Co., 211 N. Y. 489, 498, 105 N. E. 826; Meyers v. Casualty 
Co. (C. C. A.) 12 F.(2d) 52; McGee v. Company (C. C. A.) 53 F.(2d) 953, 

“The doctrine of waiver, as asserted against insurance companies to avoid the 
strict enforcement of conditions contained in their policies, is only another name 
for the doctrine of estoppel.” Globe Mut. L. Insurance Co. v. Wolff, 95 U. S, 
326, 333, 24 L. Ed. 387; Duval v. Company, 82 N. H. 543, 547, 136 A. 400, 50 
A. L. R. 1276; Daley v. Insurance Co., 81 N. H. 502, 503, 128 A. 531; Appleton 
v. Insurance Co., 59 N. H. 541, 545, 47 Am. Rep. 220. “To a just application of 
this doctrine it is essential that the company sought to be estopped from denying 
the waiver claimed should be apprised of all the facts; of those which create the 
forfeiture, and of those which will necessarily influence its judgment in consenting 
to waive it. * * * To permit such concealment [as that in the present case], 
and yet to give to the action of the Company the same effect as though no con- 
cealment were made, would tend to sanction a fraud on the part of the policy 
holder, instead of protecting him against the commission of one by the Company.” 
Globe Mut. L. Insurance Co. v. Wolff, supra. 

Judgment for the defendant. 

Peaslee, C. J., was absent; the others concurred. 


HUDSON CASUALTY INS. CO. v. GARFINKEL et al. No. 97. 
Court of Errors and Appeals of New Jersey. June 24, 1932. 
161 Atlantic Reporter 195. 


1. INSURANCE. 

Ownership of automobile is “sole and unconditional” within liability policy. 
when no one other than insured has any interest in property as owner and when 
title is not. conditional. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2. INSURANCE. 

In contracts of insurance, representation is part of preliminary proceedings 
which propose contract, and warranty or condition is part of contract when 
completed. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

3. INSURANCE. _ 

Representation collateral to contract will not avoid insurance policy, even 11 
untrue, unless fraudulently made. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

4. INSURANCE. : 

Validity of insurance contract depends on truth or fulfillment of warranty 
and conditions. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

5. INSURANCE. es chy: ! 

Liability insurance policy issued to automobile owner is in itself notice to 
owner of warranties contained therein. 

(For other cases, see Insurance, Dec. Dig. § 266.) 

6. INSURANCE. 


Where automobile covered by liability insurance policy was purchased by in- 
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sured under conditional sales contract, insurer, having no knowledge thereof, held 
entitled to cancellation of policy under sole and unconditional ownership clause. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Syllabus by the Court. 

Ownership is sole when no other has any interest in the property as owner, 
and is unconditional when the title is not limited or affected by any condition. 

In contracts of insurance, there is a distinction between a representation and 
a warranty or condition which is part of the contract itself, in that the former 
is part of the preliminary proceedings which propose the contract, and the latter 
is part of the contract when completed. A representation collateral to the contract 
will not avoid the policy, though it be untrue, unless it was fraudulently made; 
but the validity of the entire contract depends upon the truth or fulfillment of 
the warranty and conditions. : 

The policy itself was notice to the assured as to the warranty contained 
therein, and his silent acceptance closed the contract and bound him to the agree- 
ment thereby tendered. 

Lloyd and Donges, Justices, and Dear, Judge, dissenting. 

Appeal from Court of Chancery. 

Suit by the Hudson Casualty Insurance Company against Harry Garfinkel 
and others. Decree in favor of the complainant, and the defendant appeals. 

Affirmed. 

Maurice J. Halpern and Burton A. Gaskill, both of Atlantic City, for appel- 
lants. 

Thompson & Hanstein, of Atlantic City, for respondent. 

HETFIELD, J. 


This is an appeal from a decree of the Court of Chancery, entered in a pro- 
ceeding instituted by the respondent, the purpose of which was to cancel a certain 
policy of liability insurance issued by it to Harry Garfinkel, one of the appellants 
herein, and also to enjoin and restrain the said assured and the other appellants 
from instituting or prosecuting any suit upon the said policy of insurance. 

It appears from the record that on or about the 6th day of April, 1928, Harry 
Garfinkel purchased a Chevrolet sedan, under a conditional sales contract, which 
provided that the balance due on the purchase price was to be paid in six 
monthly installments of $30 each, commencing one month from the date of sale; 
and on the day of said purchase the assured’s nephew, Milton Garfinkel, on behalf 
of his uncle, ordered from the respondent’s agents, Taylor and Soloff, public 
liability and property damage insurance, in respect to the use of said car. The 
policy provided that: “In Consideration of the premium herein provided and of 
the statements contained in the Schedule hereinafter set forth, which statements 
the Named Assured makes and warrants to be true by the acceptance of this 
Policy, the Hudson Casualty Insurance Company, hereinafter called the Company, 
hereby agrees,” etc. The ninth statement contained in the schedule which was a 
part of the insurance contract states “the interest of the Named Assured in the 
automobiles herein described is that of unconditional and sole ownership, except 
as follows: No exceptions.” 

On May 14, 1928, Milton Garfinkel, accompanied by his father, Isaac Gar- 
fnkel, was operating the automobile covered by the insurance policy, when it 
collided with another car driven by one Timothy Cordery, and as a result of the 
‘ollision Thomas D. Endicott, who was riding with Cordery, was killed. Subse- 
quent to the accident, the respondent insurance company made an investigation; 
and as a result thereof notified Harry Garfinkel, by letter dated July 24, 1928, 
that it denied any liability under the said insurance policy; and on August 3, 1928, 
forwarded a notice to the assured that the policy in question was null and void, 
and canceled as of the date of issue, and inclosed with said notice a check for 
the return premium. On September 28, 1928, suit was instituted by Lida A. Endi- 
cott as executrix of the estate of Thomas D. Endicott, deceased, against Harry 
and Milton Garfinkel and Timothy Cordery, to recover damages ststained by 
reason of the death of said Thomas D. Endicott. The Garfinkels forwarded the 
summons and complaint to the respondent, which immediately returned the docu- 
ments, with a statement that it denied any liability under the policy, and was not 
interested in the outcome of the suit. 
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Some time prior to the trial of the Endicott suit, a nonwaiver agreement was 
entered into between Harry Garfinkel and the respondent, whereby the respondent, 
without waiving its denial of liability, agreed to defend the action against both 
Garfinkels, and to file a counterclaim against Cordery, who operated the car jn 
which Endicott was riding. The negotiations for the execution of the nonwaiver 
agreement were made on behalf of the Garfinkels, by one Robert Garfinkel, an 
attorney at law of this state, and a brother of Milton Garfinkel, who apparently 
represented both Garfinkels in the transaction. Thereafter the respondent retained 
counsel tc defend the Garfinkels, and the proper pleadings were filed and defense 
made in their behalf. The trial of the Endicott suit resulted in a verdict of 
$20,000 against the Garfinkels, which was subsequently reduced by the Supreme 
Court, on a rule to show cause, to $15,000. 


Timothy Cordery also obtained a judgment for $200 against the Garfinkels, 
on his counterclaim. Execution was issued upon the Endicott judgment, and re- 
turned by the sheriff of Atlantic county wholly unsatisfied. Subsequently an action 
at law was instituted against the respondent by the executrix, based on condition 
1, of the policy, which provided in substance that, in the event of insolvency or 
bankruptcy of the assured, a claimant sustaining injuries or loss might maintain an 
action against the company, which provision is in accordance with chapter 153 of 
the laws of 1924 (P. L. p. 352 [Comp. St. Supp. § 99—90e]). The respondent 
thereupon filed its bill in the present suit, which alleges, in effect, that the auto- 
mobile in question, while purchased in the name of the assured, was in fact pur- 
chased by and for the said Milton Garfinkel, and that it was the intent of the 
Garfinkels that it should be used by the said Milton Garfinkel in and about his 
business, and was not used or driven by the assured; and that the reason the car 
was purchased and application for insurance made in the name of Harry instead 
of Milton was that both said defendants knew the respondent would not issue a 
policy of insurance to Milton, because it had theretofore canceled a policy issued 
to him on another car, as he was not a desirable risk. The bill also charges that 
the assured, at the time said policy was issued, was not the sole and unconditional 
owner of said car, as represented in the warranty contained in the policy. The 
Court of Chancery granted the relief sought, and a decree was accordingly entered. 
We fail to find sufficient evidence to support the charge that the car was owned by 
Milton Garfinkel, and was purchased in Harry’s name for the purpose of procur- 
ing protection for Milton, which he otherwise could not obtain from the respond- 
ent; and, if these were the sole grounds upon which the decree was based, it could 
not, in our judgment, be sustained. 


[1] We think, however, that the warranty contained in the policy with respect 
to the assured being the sole and unconditional owner of the car was a part and 
parcel of the contract of insurance, and was in the nature of a condition precedent 
to the right. of recovery, and affirmative of the fact that his ownership was un- 
qualified. The fact that the assured bought the automobile under a_ conditional 
sales contract, by which title was reserved in the vendor, until certain installments 
were paid, is undisputed. Ownership is sole when no other has any interest in the 
property as owner, and is unconditional when the title is not limited or affected 
by any condition. In the case of Ledvinka v. Home Insurance Company of New 
York, 139 Md. 434, 115 A. 596, 19 A. L. R. 167, it was held that: “One who has 
purchased an automobile under a conditional-sale contract by which title is re- 
served in the vendor to secure notes for purchase money is not the unconditional 
and sole owner of the car within the meaning of a clause in a policy insuring 
the car against theft, although he pays the notes as they mature after the car 1s 
stolen, and therefore a warranty of such ownership avoids the policy.” To the same 
effect is Ballard v. Globe & R. F. Ins. Co. 237 Mass. 34, 129 N. E. 290. It 1s 
therefore apparent that, at the time of the delivery of the policy to the assured, he 
was not, as he warranted by the acceptance of the contract, the unconditional and 
sole owner of the property insured; and the noncompliance with said warranty 
constituted a breach of the contract, and annulled and avoided the policy, both as 
to the assured and the other appellants who may have had an interest thereuncer, 
had the warranty been complied with. In the state of New York, in accordance 
with the requirements of a statute similar to chapter 153 of the Laws of. 1924 ot 
this state, all policies now issued in New York also contain a provision giving !- 
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jured persons the right to institute suit against an insurance company, in the 
event of insolvency or bankruptcy of the assured. The courts in that state have 
held that under this clause, the insurance company issuing a policy has the right 
to maintain any defense against an injured person that it could have properly 
urged against the insured had he brought an action on the policy. Roth v. National 
Auto Mutual Casualty Co., 202 App. Div. 667, 195 N. Y. S. 865; and in the case 
f Merchants’ Mutual Automobile Liability Insurance Co. v. Smart, 267 U. S. 
126, 45 S. Ct. 320, 69 L. Ed. 538, the court construed the New York clause re- 
ferred to, and held that it secured to the injured person the indemnity which his 
injurer has provided for himself in advance to avoid payment for the injury, and 
the condition became operative only in the event of the insolvency or bankruptcy 

f the assured. It therefore follows that, where the assured has provided no 
ianity, none can be claimed by the injured person. 

“If the insured cannot bring himself within the conditions of the policy, he 
is not entitled to recover for the loss. The terms of the policy constitute the 
measure of the insurer’s liability, and, in order to recover, the assured must show 
himself within those terms; and, if it appears that the contract has been ter- 
minated by the violation on the part of the assured of its conditions, then there 
can be no right of recovery. The compliance of the assured with the terms of the 
contract is a condition precedent to the right of recovery. If the assured has 
violated or failed to perform the conditions of the contract, and. such violation 
or want of performance has not been waived by the insurer, then the assured 
annot recover. It is immaterial to consider the reasons for the conditions or pro- 
visions on which the contract is made to terminate, or any other provision of 
the policy which has been accepted and agreed upon. It is enough that the parties 
have made certain terms, conditions on which their contract shall continue or 
terminate. The courts may not make a contract for the parties. Their function 
and duty consists —_. in enforcing and carrying out. the one actually Sg 
Imperial F. Ins. Co. v. Coos County, 151 U. S. 452, 14 S. Ct. 379, 381, 38 L. I 
231. 

“The terms of the policy constitute the measure of the insurer’s liability, and 
there can be no recovery thereon by insured where he has violated or failed to 
perform its conditions, or its warranties are not literally true or fulfilled, in the 
absence of an estoppel or waiver on the part of the company. A breach of war- 
ranty will avoid the policy, although there is no provision to that effect in the 
policy.” 32 Corpus Juris, 1291. 

The appellants contend that there could have been no breach of contract, 
because John Soloff, one of the respondent’s agents, knew that the car had been 
purchased under a conditional bill of sale, and, when the agent forwarded the 
order for the policy to the main office, same did not contain information as to 
title, nor was there any space provided on the order blank to indicate the quality 
f ownership, and that such knowledge constituted constructive fraud on the part 
f the respondent. The appellants argue that the contract of insurance should be 
reformed, for the reason that the home office, when preparing the policy, inserted 
an answer to the ninth statement in the schedule, contrary to the information 
given to the local agent, and because no such answer appeared on the order given 
by the agent for the policy. 


[2-4] In contracts of insurance there is a distinction between a representation 
and a warranty or condition which is part of the contract itself, in that the 
former is part of the preliminary proceedings which propose the contract, and the 
latter is part of the contract when completed. A representation collateral to the 
contract will not avoid the policy, though it be untrue, unless it was fraudulently 
made; but the validity of the entire contract depends upon the truth of fulfillment 
of the warranty and conditions. Dewes v. Manhattan Ins. Co., 34 N. J. Law, 244. 

[5] The policy itself was notice to the assured as to the warranty contained 
therein, and his silent acceptance closed the contract, and bound him to the agree- 
ment thereby tendered. 


In the case of Franklin Fire Insurance Co. v. Martin, 40 N. J. Law, 568, 29 
Am. Rep. 271, this court held that: “Evidence is not competent in an action on 
the policy to show that the matter complained of as a breach of warranty was 
mentioned to the agent at the time of the application, and that he said it was of so 
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little consequence that it need not be mentioned in the policy. * * * Nor will 
it be recevied to show that the insured informed the agent of the exact condition 
of his title, and that the agent filled out the application in his own language.” 

This court held in the case of Crescent Ring Co. v. Travelers’ Indemnity 
Co., 102 N. J. Law, 85, 132 A. 106, that, where an insurance policy is issued con- 
taining stipulations contrary to the representatiors made ky the agent, the assured 
will nct be bound to accept it, and in such case it is the duty of the assured to 
promptly examine the policy, and, if it does not contain the conditions as agreed 
upon, to at once notify the company of such fact, and of his refusal to accept 
the policy. In the present case, the assured had the policy of insurance in his 
possession for more than a month, and it was his duty to examine it, and, if it 
did net contain the proper conditions, to at once notify the company, and return 
the policy, which he did not do. 

[6] We think the refusal of the court below to permit the reformation of the 
contract was proper, as it is well-settled in this state that, in order to reform a 
contract of insurance or other written contract, in the absence of fraud on the 
part of the defendant, it must appear that the minds of the parties to said contract 
have met, and that a mutual mistake of the contracting parties has been made in 
writing out of the contract, so that the parties appear to have entered into an 
agreement which they have not in fact intended to do. There is no proof in this 
case, which would support a finding that the respondent had knowledge of the 
information given to its agent, as to the title to the car, or that it intended to 
issue its policy to the assured, with knowledge that he was not the sole and un- 
conditional owner. 

We therefore conclude that the decree appealed from should be affirmed. 

For affirmance: The Chief Justice, Justices Trenchard, Campbell, Case, and 
Bodine, and Judges Van Buskirk, Kays, and Hetfield. 

For reversal: Justices Lloyd and Donges, and Judge Dear. 


RUDD v. AMERICAN FIDELITY & CASUALTY CO. No. 408. 
Supreme Court of North Carolina. June 15, 1932. 
164 Southeastern Reporter 345. 
1. INSURANCE. 


Error, if any, in admitting secondary evidence of identity of car described in 
lost automobile liability policy held harmless under evidence. 

Facts disclosed that the nonidentity of the automobile described in 
the lost policy was the chief point of defense; that defendant’s evidence 
showed that the only car registered in insured’s name on December 24, 
1928, the date of the collision, was not the one involved in the collision, 
and that insured’s car of the make of the one involved was purchased 
after the collision, but that plaintiff’s evidence showed that a policy on 
the car of the make involved was renewed by insured four days before 
the accident; that such car was the one involved; and that the jury re- 
solved the issue in favor of plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 647.) 


Appeal from Superior Court, Guilford County; Warlick, Judge. 

Action by W. Reuben Rudd against the American Fidelity & Casualty Com- 
pany. From a judgment for plaintiff, defendant appeals. 

No error. 


On December 24, 1928, a collision occurred on highway No. 70, north of 
Greensboro, between a car driven by the plaintiff and one driven by R. L. Holmes. 
The plaintiff was injured. He brought suit against Holmes and recovered a judg- 
ment, but on appeal to this court a new trial was granted. Rudd v. Holmes,, 198 
N. C. 640, 152 S. E. 894. In the second trial the plaintiff again prevailed, and on 
appeal the judgment was affirmed. Id., 199 N. C. 813, 155 S. E. 927. An execution 
was issued on this judgment and returned unsatisfied. 

The American Fidelity & Casualty Company, defendant in this action, was the 
underwriter or insurance carrier of R. L. Holmes. Upon return of the unsatisfied 
execution, the plaintiff instituted the present action. The nature of the controversy 
may be seen by reference to the verdict, which is as follows: : 

(1) Was the Packard automobile involved in the collision in which the plain- 
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tif, W. Reuben Rudd, was injured, covered by the terms of a policy of insurance 
issued by the defendant, the American Fidelity & Casualty Company, and in full 
force and effect at the time of the collision? Answer: Yes. 

(2) If so, has there been any breach of the terms of the said policy of insur- 
ance by the said R. L. Holmes, which vitiated or invalidated the policy thereafter? 
Answer: No. 

(3) What amount, if any, is the plaintiff entitled to recover of the defendant? 
Answer: $2,500 principal, and $202.20 cost and interest, from August 9, 1930, at 6 
per cent. and cost of this action. 


It was agreed by the parties that, if the first two issues were answered in fa- 
vor of the plaintiff, the answer to the third issue should be as set out in the ver- 


dict. Judgment was awarded the plaintiff, from which the defendant appealed 
upon assigned error. 


John W. Hester, of Durham, and T. Glenn Henderson, of Greensboro, for 
appellant. 

H. R. Stanley, of Greensboro, for appellee. 

Apams, J. 


The plaintiff offered in evidence a paper, the service of which had been ac- 
cepted, purporting to be a notice to the defendant to produce at the trial the orig- 
inal, or duplicate original or standard form policy of insurance, by which R. L. 
Holmes was insured against liability for personal injury sustained by third per- 
sons and property damage arising out of the use, operation, and maintenance of 
an automobile therein described, the policy having been delivered to Holmes on 
or before December 24, 1928. In addition, the plaintiff offered secondary evidence 
of the contents of the policy which, it was claimed, had been lost or destroyed. 
The defendant’s exceptions to the admission of this evidence are the ninth and 
thirteenth. 

Primarily the defendant takes the position that the plaintiff has no rights su- 
perior to those of the assured, Peeler v. Casualty Co., 197 N. C. 286, 148 S. E. 
261: that the injury complained of must be within the terms of the policy, that it 
is incumbent upon the plaintiff to show that the parties intended to insure the 
particular automobile that caused the plaintiff’s injury, and, further, that the de- 
fendant’s liability is limited to the car named in the policy. All this may be 
granted. The evidence is that the injury was caused by Holmes’ negligent operation 
of a Packard car. We must therefore turn to the specific objections which are 
urged against the competency of evidence tending to show the contents of the 
policy of insurance. 

It is first contended that the plaintiff must elect between two theories, that of 
a lost policy in the possession of the assured and that of a policy held adversely 
by the defendant. It is also contended that incompetent secondary evidence was 
admitted to prove the issuance of a policy by the defendant covering the liability 
established by the judgment in Rudd v. Holmes, supra. 

[1] Suppose we assume, certainly without deciding, that technical error was 
committed, is the defendant prejudiced? We think not. In his complaint the 
plaintiff alleged that some time prior to December 25, 1928, the defendant issued 
its policy of insurance to one R. L. Holmes, and the defendant answered as fol- 
lows: “It is admitted that the defendant issued a policy of insurance to R. L. 
Holmes, of Reidsville, N. C., therein agreeing to insure the said R. L. Holmes 
against liability for bodily injuries and property damages arising out of the own- 
ership, maintenance and use of a certain automobile therein described.” 

And the following admission was entered of record by the defendant’s coun- 
sel: “Tt is admitted that the policy was outstanding on December 24, 1928. I wili 
admit this if your Honor please. I will make this admission I admit that if the 
tar involved in the action was covered by a policy issued by the defendant, said 
policy was issued on March 20, 1928, and that the limit of said policy was in 
such sum as would have covered the judgment of the plaintiff in this action 
against R. L. Holmes.” 

The defendant insured Holmes against liability arising out of his operation of 
a car; the policy was issued on March 20, 1928; its terms covered the plaintiff’s 
judgment: it was outstanding when the injury occurred. All the essential ele- 
ments of liability are admitted except the identity of the car and the assured’s 
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compliance with the terms of the policy. The matters embraced in the last two 
propositions are determined by the jury’s answer to the first and second issues 

The nonidentity of the car by which the plaintiff was injured as the car des- 
cribed in the policy was the chief point of defense. The defendant's evidence 
tended to show that Holmes applied for a certificate of title to a Buick sedan on 
September 28, 1926, that this was the only car registered in his name on Decem- 
ber 24, 1928, when the collision occurred, and that the Packard was purchased on 
December 28, 1928. The plaintiff's evidence was to the effect that Holmes had 
one Packard sedan; that he called upon the defendant’s agent before the collision 
to renew the policy for this car when it expired; that the agent renewed it on 
March 20, 1928; and that Holmes was driving this car at the time of the injury, 
The conflicting evidence was resolved in favor of the plaintiff, as indicated by 
the answer to the first issue. ; < 

Under these circumstances we cannot say as a legal inference that the de- 
fendant was prejudiced by the admission of the evidence to which the ninth and 
thirteenth exceptions are addressed. An appellant must not only show error; he 
must show that the error was prejudicial. Quelch v. Futch, 175 N. C. 694, 94 §, 
E. 713; In re Craven’s Will, 169 N. C. 561, 86 S. E. 587: Ferebee v. Berry, 168 
N. C. 281, 84 S. E. 262; State v. Smith, 164 N. C. 475, 79 S. E. 979. The reception 
of incompetent evidence to prove an admitted fact is not cause for disturbing the 
result of a trial. Brown v. McKee, 108 N. C. 387, 13 S. E. 8; Fisher v. Brown, 
135 N. C. 198, 47 S. E. 398; Cleveland-Akron Bag Co. v. Grocery Co., 171 N. C. 
764, 88 S. E. 512; Higgins Lumber & Export Co. v. Elizabeth City Shipyard Co., 
181 N. C. 442, 107 S. E. 449. The reversal of a judgment will not be ordered upon 
grounds which do not affect the merits of the cause. Ball-Thrash Co. vy. Me- 
Cormack, 172 N. C. 677, 90 S. E. 916. 

We have given consideration to other exceptions taken by the defendant. To 
the reception of the contract of agency between the defendant and Lovelace we 
discover no valid objection. The testimony of Lovelace, the agent, concerning his 
renewal in March, 1929, of a policy formally issued to Holmes by the defendant, 
was competent in corroboration of the plaintiff’s contention that the Packard se- 
dan was within the terms of the policy issued on March 20, 1928. The material 
fact was his renewal of the policy, and of this he had personal knowledge. 

Upon a review of all the exceptions discussed in the defendant’s brief we 
find no error. 

No error. 


UNION INDEMNITY CO v. MOSTOV. 
Court of Appeals of Ohio, Lucas County. Feb. 29, 1932. 
181 Northeastern Reporter 495. 
1. INSURANCE. 

Under liability policy whereby assurer, in independent and_ unconditional 
promise, agreed to defend suits, even if groundless, assured could recover expen- 
ses incurred in successfully defending damage suits which assurer refused t 
defend. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE. 

Assurer’s liability for expenses incurred by assured in defending damage suits 
depends on terms of liability policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


Action by Sam Mostov against the Union Indemnity Company. Judgment for 
plaintiff, and defendant brings error—[By Editorial Staff.] 

Affirmed. 

Tracy, Chapman & Welles and Sidney D. L. Jackson, Jr., all of Toledo, for 
plaintiff in error. 

Brady, Yager & Bebout and Joseph D. Stecher, all of Toledo, for defendant 
in error. 

RicHarps, J. 

Sam Mostov brought an action in the court of common pleas to recover ex 
penses which he had incurred in successfully defending certain lawsuits brought 
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him in the court of common pleas of Cuyahoga county. His action was based upon 
a policy of liability insurance which contains a provision that the indemnity com- 
pany should defend suits brought against the assured. The trial resulted in a 
judgment against the company in the sum of $1,404.31, covering attorney fees, 
and other expenses paid by Mostov in defending said actions, and this proceeding 
is brought to secure a reversal of that judgment. 

The original policy was issued by the International Indemnity Company, but 
thereafter the Union Indemnity Company purchased the business of the former 
company and agreed to assume all its liabilities. The indemnity policy was in effect 
for one year from December 8, 1926, and the amount of the indemnity provided 
thereby is greatly in excess of the amount of the judgment rendered in this case. 
It covered certain automobiles, among which was a Willys-Knight sedan. In 
August, 1927, while the policy was in force, the Willys-Knight automobile came 
into collision on one of the streets of East Cleveland, Ohio, with an automobile 
owned by Sam Greitzer and operated by his son Joseph Greitzer, a minor. Short- 
ly after the collision, actions were brought against the assured by Sam Greitzer 
and Joseph Greitzer for personal injuries, property damage, loss of services, etc., 
resulting from the collision. Mostov immediately after the collision notified the 
company thereof as required by the policy, but it declined to extend coverage un- 
der the policy, and upon the bringing of the actions against him he notified the 
company thereof, but it refused to defend the actions, whereupon he himself em- 
ployed counsel and expended the above-named amount in successfully defending 
the actions, thus establishing the fact that they were groundless. No controversy 
exists in this case regarding the amount so expended by Mostov, and no conten- 
tion is made that it was not a reasonable sum. 

Mostov resides in Toledo, and on August 20, 1927, he drove the car to Cleve- 
land to attend a wedding of a relative on the following day. He stayed at a hotel 
that night, but left the car in a garage of his relative. Early on the following 
morning his car was taken from the garage without his knowledge or consent by 
a sixteen year old relative and driven some two miles to the east into the city 
of East Cleveland, where the collision occurred. ‘ 

The pertinent provisions of the indemnity policy are as follows: 

“To indemnify the Assured against loss from the liability imposed by law 
upon the Assured for claims for damages by reason of the ownership, maintenance 
and/or use * * * of any automobile enumerated and described in Statement IV 
of the Schedule of Statements * * * subject to the limits hereinafter stated, if 
such claims are made on account of: 

“Clause A—Liability 

“Bodily injuries, including death therefrom, accidentally suffered or alleged 
to have heen suffered, by any person or persons (excluding any employee of the 
Assured while engaged within the course of his employment), provided such ac- 
cidents or alleged accidents occur while this policy is in force. 

“Clause B—Property Damage 

“Damage to or destruction of property of every description, including the 
resultant loss of use thereof, but excepting property of the Assured or in charge 
of the Assured, or any of his employees, or carried in or upon the automobile in- 
sured hereunder, caused by an accident occurring while this policy is in force.” 

“In addition to the above, the company agrees: 

“Clause C—Investigation and Defense 

“To investigate all reported accidents under this policy, and to defend in the 
name and on behalf of the Assured any suit for damages, even if groundless, 
brought against the Assured to recover damages on account of such injuries or 
damage to or destruction of property, unless or until the Company shall elect to 
effect settlement thereof.” 

Clause (A), above quoted from the policy, relates to the liability of the com- 
pany on its obligation to pay for bodily injuries, including death, and clause (B) 
relates to liability for damage to or destruction of property. These two clauses 
and the paragraph preceding define the term “liability” as used therein. The in- 
demnity provided by these clauses is against “the liability imposed by law’ upon 
the assured, and is the obligation to pay any judgment recovered against him for 
“claims for damages by reason of the ownership, maintenance and/or use * * * 
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of any automobile,” described in the policy. In other words, the term “liability,” 
as defined by the policy, relates only to the satisfaction of any judgment re- 
covered and not to the obligation to defend the action, “even if groundless,” 

[1] In addition, the policy contains clause (C), which is an independent and 
unconditional promise on the part of the company to investigate all reported acci- 
dents under the policy and to defend all suits for damages, even if groundless, 
brought against the assured to recover damages for injuries or destruction of 
property unless or until the company should elect to effect a settlement thereof. 
This clause is a clear and unequivocal promise to make the investigation and de- 
fense unless the company shall elect to effect a settlement, and it gives no other 
option to the company. Notwithstanding this explicit language, the company de- 
termined not to investigate, not to defend the suit, and not to effect a settlement, 
and it still insists in maintaining that attitude. In so doing, it breached the plain 
provisions of clause (C) and made it necessary for Mostov to make the defense 
and to incur the expense rendered necessary in so doing. 

[2] Liability, or the lack of it, depends upon the terms of the contract be- 
tween the company and the assured, and this fact is well illustrated by the fol- 
lowing language quoted from 36 Corpus Juris, 1093: “Where the obligation of 
insurer is to defend all suits of which notice is given to it, and to pay all ex- 
penses in defending such suits, it is liable for the expenses incurred by insured 
in his successful defense of a suit against him, which insurer had declined to de- 
fend. But where the obligation of insurer to defend is limited to cases where in- 
sured is legally liable on the facts and circumstances of the accident causing the 
injury, and it does not stipulate to indemnify insured against the costs of de- 
fending himself against fictitious or groundless suits, it cannot be held liable to 
insured for costs and expenses incurred by him in successfully defending a suit, 
which insurer has failed or refused to defend, on a fictitious or groundless claim.” 

Many cases are cited by counsel, nearly all of which may be reconciled when 
due attention is given to the language of the particular policies involved. The 
company declined to make the defense, but it has received the benefit of the de- 
fense made by Mostov, and, as its conduct was a breach of clause (C) of the pol- 
icy, it has no just ground of complaint, because he now seeks to recover the ne- 
cessary expenses paid by him in making the defense. When these suits were 
brought, neither the company nor Mostov knew that they were groundless, and 
that could only be ascertained at the end of the litigation, and doubtless the like- 
lihood that such a situation might arise is just what induced the making of the 
contract in such form as to require the company to investigate and defend, 
whether the action were groundless or not. On this proposition we cite South 
Knoxville Brick Co. v. Empire State Surety Co., 126 Tenn. 402, 150 S. W. 9, 
Ann. Cas. 1913E, 107; Bloom-Rosenblum-Kline Co. v. Union Indemnity Co., 121 
Ohio St. 220, 167 N. E. 884. 

The policy contains certain conditions, in part as follows: 

“Exclusions. It is a condition of this policy: * * * 

“(B) That the Company shall not be liable under this policy (unless waived 
by endorsement hereon) while any automobile described herein is used, operated 
or manipulated * * * (2) by any person in violation of law as to age, or in any 
event under the age of sixteen years.* * *” 

On the date of the collision there was in full force and effect in the city of 
East Cleveland an ordinance reading as follows: “No person being the owner, 
bailee, lessee or custodian of any motor vehicle shall permit a minor under the 
age of eighteen years to operate the same, nor shall any person under the age of 
eighteen operate any motor vehicle on the public highways, streets, thorough- 
fares, parks or boulevards of the City of East Cleveland.” 


The company contends that at the time of the collision the Mostov automobile 
was being operated by Leonard Fishelman, who was only sixteen years of age, 
and that this constituted operating the automobile in violation of law. 


A very interesting question is raised by counsel for the company in asserting 
that it was not liable under the policy because the car was being operated in vi- 
olation of an ordinance of the city of East Cleveland, and that a violation of the 
ordinance was a violation of law as to age within the exclusion clause of the 
policy. In view of the fact that we construe clause (C) as an independent and 
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unconditional promise to defend, it becomes unnecessary to pass upon the question 
as to whether the company is relieved from liability by reason of the fact that 
the boy who was operating the car was only sixteen years of age. To decide that 
question in this case would be mere obiter. 

* For the reasons given, this court is of the opinion that the judgment is right, 
and it will be affirmed. 

Judgment affirmed. 

Lloyd and Williams, JJ., concur. 

INDEMNITY INS. CO. v. JORDAN. 
Supreme Court of Appeals of Virginia. June 16, 1932. 
164 Southeastern Reporter 539. 

INSURANCE. 

Unambiguous policy could not be extended to include protection not withia 
terms. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Although insured lent automobile to borrower unable to drive, party injured 
through negligence of borrower’s driver while operating automobile for his own 
purpose but without borrower’s objection could not recover from insurer. 

Injured party could not recover under policy which expressly designated 

the persons who were protected as the insured and those who legally 

operated the automobile with the permission of the insured or with the 

permission of an adult member of the insured’s household, since the fact 

that the insured might have seen the driver employed by borrower operat- 

ing the automobile on other prior occasions was not sufficient to imply 

a permission within contemplation of the policy to the driver to operate it 

at time of accident. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Error to Circuit Court of City of Norfolk. 

Action by Alvin F. Jordan against the Indemnity Insurance Company, etc. 
Judgment for plaintiff, and defendant brings errror. 

Reversed, and judgment rendered for defendant. 

\rgued before Holt, Hudgins, Gregory, Browning, and Chinn, JJ. 

Joseph D. Deal and W. R. L. Taylor, both of Norfolk, for plaintiff in error. 

Louis B. Fine, of Norfolk, for defendant in error. 

GREGORY, J. 

An action was brought by Alvin F. Jordan against the plaintiff in error upon 
a certain automobile liability policy of insurance and final judgment was entered 
n said action by the trial court upon a verdict of a jury in his favor for $5,519.25. 

_ There are two assignments of error, but, from the view which we have taken 
{ the case, it will be unnecessary to discuss the second assignment. 
_ The first assignment is that the court erred in refusing to set aside the verdict 
{ the jury as being contrary to the law and evidence and without evidence to 
support it and in refusing to enter up judgment for the defendant. 


_ This action was brought by notice of motion for judgment instituted by 
Jordan against the insurance company on a certain automobile liability insurance 
policy, which had been issued to one S. O. Brandon, owner, protecting him against 
egal liability in the operation of his certain Ford automobile. The particular pro- 
‘sion in the policy around which the issues in this case center is as follows: 


A. “It is hereby understood and agreed, unless limited by endorsement at- 
tached hereto, that this policy is extended to cover as additional Assured any 
*rson or persons, while riding in or legally operating any automobile described 
m the Declarations and any person, firm or corporation, legally responsible for 
Ne operation thereof (excepting always a public garage, automobile repair shop 
and/or sales agency, and/or service station and agents and employees thereof), 
provided such use or operation is with the permission of the named assured, or, if 
the named assured is an individual, with the permission of an adult member of 
ne Assured’s household other than a chauffeur or domestic servant. In no event 
‘hall the extension of insurance herein provided be considered to cover the pur- 
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chaser of any automobile described herein, if sold, or a transferree or assignee 
of this Policy except by the direct consent of the Company in the manner indicated 
in Condition ‘H’ of this policy.” 

While the policy was in force and before the accident, Brandon had fre- 
quently lent the automobile covered thereby to one E. H. Adams, who was not a 
member of Brandon’s household nor his agent. Adams could not operate an auto- 
mobile, and he obtained for that purpose several persons at different times, and 
one of these persons was one R. V. Ford. The fact that Adams could not operate 
an automobile was known to Brandon, who also knew that he obtained others to 
drive the automobile for him during the time that he (Adams) had _ possession 
of the same. Brandon was willing for Adams to have the automobile, and also 
was willing for Adams to secure the services of others for the purpose of operat- 
ing it. On several occasions Brandon had seen Ford operating the automobile 
without the presence of Adams therein. 

On the 3d day of July, 1929, Adams borrowed the automobile from Brandon 
and employed Ford to operate it for him. On the evening of July 4, he (Ford) 
drove Adams to his home, and without objection from him drove the automobile 
to Ocean View. This, however, was without the knowledge of Brandon, the as- 
sured, under the policy referred to. 

Late in the night of July 4, or early in the morning of the 5th, the automobile 
was involved in an accident which resulted in severe injuries to Alvin F. Jordan. 
Ford was driving the automobile at the time without any permission from 
3randon or Adams. Jordan thereafter brought an action against Brandon, Adams, 
and Ford. This action resulted in a judgment against Ford alone. No recovery 
was had against Brandon, the owner, or Adams. Execution was issued upon the 
judgment against Ford and returned “No effects,” and thereafter the instant action 
was instituted against the Indemnity Insurance Company by Jordan upon the theory 
that Ford was using the automobile under such circumstance that condition A, 
above set forth, extended to and protected him as an additional assured under the 
policy. This contention is based, not upon, any express permission granted by 
Brandon, the assured, to Ford to drive the automobile, but upon an implied per- 
mission. It is contended that an implied permission by Brandon to Ford, to drive 
the automobile at the time of the accident, is brought about by the fact that on 
several prior occasions Brandon had seen Ford driving the automobile without the 
presence of Adams therein and had not made any objection. 


When we examine the policy and consider the particular provision thereof 
and the entie evidence, it is obvious that this contention is unsound. An examination 
of the policy discloses that the contracting parties thereto are Brandon, the as- 
sured, and the Indemnity Company; that Jordan, the defendant in error, was in no 
sense privy to the contract; that the policy is plain and unambiguous; that it 
expressly designates the persons who are protected thereunder, namely, the as- 
sured and those legally operating the automobile with the permission of the as- 
sured or with the permission of an adult member of the assured’s household 


[1, 2] It is manifest that Jordan cannot recover under the policy unless he 
proves by a preponderance of the evidence that Ford, at the time the injury was 
inflicted, was driving the automobile by permission from Brandon, the assured. It 
is shown that Ford was not a member of Brandon’s household and that he was 
not Brandon’s agent. When the evidence is considered, it appears that Ford did 
not have any permission from Brandon at the time. This fact is conclusively 
shown, not only by the uncontradicted testimony of Brandon and Adams, but by 
the uncontradicted testimony of Ford himself. The fact that Brandon may have 
seen Ford driving the automobile upon other prior occasions would not be sul- 
ficient to imply a permission to Ford to drive at the time of the accident within 
the contemplation of the policy. The policy, being plain and unambiguous, cannot 
be extended to include and protect others who do not come within its terms. 


Counsel for defendant in error places great reliance upon the case of Odden v 
Union Indemnity Co., 156 Wash. 10, 286 P. 59, 60, 72 A. L. R. 1363. There one 
Grill owned the automobile, and he bought from the Indemnity Company a liability 
policy. It contained a provision similar to the one in the case now before Us 
Grill turned the automobile over to one Hickey to use and operate as his own 
for business or pleasure, and consented to the operation of it by others. Hickey 
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took possession of the automobile and placed it in a public garage. He used it for 
several months and permitted others to use it with the consent of Grill. Hickey 
authorized one Bullock to use the automobile, and Bullock invited Odden (the 
plaintiff) to ride. An accident occurred, and Odden was injured. He sued Hickey 
and Bullock and recovered judgment against both of them. They were worthless, 
and an action was brought by Odden against the Indemnity Company on the theory 
that he was protected under the policy. The trial court sustained a re- 
covery against the Indemnity Company, and it was affirmed by the Supreme Court 
of Washington. The latter court in affirming the decision of the trial court said: 
* * * “Tt plainly appears that the loan of the automobile by Grill to Hickey 
vested in Hickey full power, while the automobile was so in his possession, to use 
it personally for his own business or pleasure and full power to permit its use 
by others for their own business and pleasure, as if he were the owner of the 
automobile. It follows, we think, that Hickey’s permission to Bullock to so use 
and permit the use of the automobile was * * * in legal effect the same as if 
Grill had himself permitted Bullock to use the automobile.” 

We are not disposed to commit this court to that holding. The construction 
there adopted is a strained and unnatural one. It would result in enlarging and 
extending the policy to include persons whom the Indemnity Company never 
agreed to protect. 

The Washington case is distinguished irom the instant case by reason of its 
peculiar facts. There Hickey, the borrower, had the exclusive right to the use 
and possession of the automobile, and had had the possession of it for several 
months before the accident. He, having the permission of the assured, Grill, to 
use it, was covered by the policy. The judgment in that case was against Hickey, 
and of course the insurance company was liable because he was protected under the 
policy. In the present case, Adams secured permission from the assured, Brandon, 
each time he needed the automobile. There was no judgment in this case against 
Adams. 

The federal court in the case of Trotter v. Union Indemnity Company 
(Cc. C. A.) 35 F.(2d) 104, reached a different conclusion from that reached by 
the Washington court. This case arose out of the same accident and under 
identical facts as the Odden v. Union Indemnity Case, supra, and it was held 
that no recovery upon the policy could be had. 

The statement from the Washington case which we have quoted above was 
not necessary to a decision of that case because liability was fastened upon 
Hickey, who had permission from the owner to use the automobile, and by the 
terms of the policy, he having permission, was protected thereunder. 

The defendant in error cites numerous cases to sustain his position. Among 
them is the case of Maryland Casualty Co. v. Hoge, 153 Va. 204, 149 S. E. 448. 
That case is not in point. There Catherine Norwood, the adult wife of R. L. 
Norwood, living in his home at the time, was the driver of an automobile which 
had been purchased by her husband for her use and on which the husband had 
secured a liability insurance policy. She had been in the habit of driving this 
car for her own pleasure and convenience. The facts in that case are entirely 
unlike the facts here. 

__ In Stovall v. New York Indemnity Company, 157 Tenn. 301, 8 S. W.(2d) 
473, 477, 72 A. L. R. 1368, a corporation was the assured, and it purchased an 
automobile to be used by Thomas, a salesman. On this car was a similar 
liability insurance policy. The accident there happened while Thomas was using 
the car for his own pleasure, and the principal question in the case was the 
deviation in its use. Thomas had permission from his employer to operate 
the car, hy reason of the fact that the employer turned the exclusive possession 
of the car over to him. 


The court held: “It is our opinion that the words, ‘providing such use or 
operation is with the permission of the named assured,’ were intended to exclude 
‘rom the protection of the policy a person who should take the automobile and 
use it without permission or authority in the first instance. If, however, the 
automobile covered by the policy is delivered to another for use, with the per- 
mission of the owner or insured, his subsequent use of it is with the permission 
t the insured, within the meaning of the policy, regardless of whether the auto- 
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mobile is driven to a place or for a purpose not within the contemplation of the 
insured when he parted with possession.” 

In Dickinson v. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 41 A. L. R. 
500, the driver of the automobile had the permission from the owner, and the 
question was whether or not the insurance company was liable under the policy 
in view of the fact that the driver had been guilty of a slight deviation in its use, 
This case is clearly distinguishable from the case under consideration. 

In Ocean Accident & Guarantee Corp’n v. Bear, 220 Ala. 491, 125 So. 676, 
the automobile was bought for the use end business of the assured, and was 
by the assured turned over to its employee to be used in its business. When 
not so used, it was subject to the employee’s own personal use, and, while so 
using it, he had an accident. The court held that the injured party was entitled 
to recover under the policy. 

Other cases are cited by the defendant in error, but they, like those referred 
to, are not in point. 

An extended note appended to the case of Stovall v. New York Indemnity 
Co., supra, citing many cases involving the application of a similar provision in 
an insurance policy, may be found in 72 A. L. R. 1375. 

Our conclusion is that the policy must be construed according to its terms. 
They are plain and clear, and we are bound to adhere to them as the only 
authentic expression of the intention of the parties. 

The judgment of the trial court is reversed, and final judgment here entered 
for the plaintiff in error. 

Reversed. 
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MISCELLANEOUS 


SOUTH BRITISH INS. CO., LIMITED, OF AUCKLAND, NEW ZEALAND, 
v. YOUNGER, ete Insurance of Ohio, et al 
o. 751. 
District Court, S. D. Ohio, E. D. March 10, 1932. 
58 Federal Reporter (2d) 1049. 
1. INSURANCE. 

Foreign fire insurance company qualifying to write insurance in Ohio, and 
making statutory deposit for benefit of its policyholders in United States, could 
not withdraw deposit on terminating its obligations to policyholders in Ohio; 
there being policyholders in other states (Gen. Code Ohio, §§ 656, 9565, 9566). 

(For other cases, see Insurance, Dec. Dig. § 21.) 


In Equity. Suit by the South British Insurance Company, Limited, of Auck- 
land, New Zealand, against Charles S. Younger, as Superintendent of Insurance 
of Ohio, and another. 

Case dismissed. 

Wilbur E. Benoy, of Columbus, Ohio, for plaintiff. 

Gilbert Bettman, Atty. Gen., and Raymond S. Powers, Asst. Atty. Gen., for 
defendants. 

Hovucn, District Judge. 

The plaintiff is a foreign fire insurance company. As such, it qualified with 
the requirements of the Ohio law to write insurance in the state. Having dis- 
continued business in the state of Ohio, and terminated all its obligations to policy- 
holders within the state, it now seeks to withdraw its deposit, which was a pre- 
requisite to its entering business in the Ohio field. 

The superintendent of insurance by law is designated the trustee to hold such 
deposits, and the treasurer of state is the custodian of the fund. 

The issues made up by the pleadings have been submitted to the court under 
a stipulation of the facts and arguments. 

It appears that the plaintiff company entered business in the United States 
through the state of New York pursuant to the laws of that state and pursuant 
to a trust agreement, and entered it in conformity with that law with the appro- 
priate officers of state. In brief, that agreement as well as the laws of New York 
required certain trust deposits to be made in the state of New York for the benefit 
of policyholders, and created a general trusteeship in California for the benefit 
of all policyholders in the United States. 


In compliance with the further requirements under the law of the state of 
Ohio (Gen. Code, § 9565), the company deposited as aforementioned $100,000, 
and now seeks to withdraw that deposit by transferring it to the general trustee 
in California. 

The Ohio statute (Gen. Code § 9565), in force at the time the deposit was 
made, and now in force, provides that the deposit shall be “for the benefit and 
security of its policyholders residing in the United States. * * *” Prior to the 
amendment of this act some years ago, and before the plaintiff company qualified 
to do business in the state, the deposit was to be for the benefit and security of 
policyholders in Ohio only. By the amendment, the Legislature saw fit to apply 
it nationally. There seems to be no ambiguity in the language used in the statute 
as amended. The intention to apply the trust deposit for the benefit of the policy- 
holders, not only in Ohio, but throughout the United States, is emphasized by the 
language used in the next following section (Gen. Code, § 9566), which provides 
that the capital of a foreign company of this character shall be deemed to be the 
aggregate value of its deposits with the insurance or other departments thereof 
(that is within the state), and of the other states of the United States, for the 
heneht of policyholders in the United States. 


_ , Section 656, Gen. Code, provides the machinery for the discontinuance of 
usiness within this state hy companies such as the plaintiff. That section, among 
other things, provides that the deposit may be delivered to the insurance company, 


it 


if the superintendent is satisfied “that all liabilities and obligations which said de- 
posit has been made to secure have been paid and extinguished.” The company 


complied with all the requirements except that portion just quoted. It is still 
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doing insurance business in a number of the Western States, and to that extent 
the superintendent of insurance found that the company had outstanding liabilities 
and obligations which said deposit had been made to secure. For this reason, that 
official declined to surrender the deposit. 

[1] That the deposit made in this state resulted in constituting the super- 
intendent of insurance the trustee of the fund for the benefit of policyholders 
within the United States cannot be doubted under the clear interpretation of the 
Ohio law. What the Legislature did not do was to fully set up the machinery by 
which this company, and others similarly situated, might finally and fully wind 
up their trust relationship at the time of or subsequent to the time that the busi- 
ness relationship terminated. From a practical standpoint, it would seem feasible 
to permit the transfer of the trust fund from the trustee in Ohio to the general 
trustee in California, as prayed for. Under the familiar law of trusts, the liabil- 
ity of the trustee may not be terminated by his voluntary act alone. The cestui 
que trusts are interested, and certainly, without their consent, it is not within the 
power of the trustee to surrender his trust and absolve himself from liability 
without that consent. The Legislature may have and probably did overlook the 
feature that we have here, that is, the method of terminating the trust rela- 
tionship. At all events, that body failed to do so, and it is not within the province 
of a court of equity to supply machinery or read into the law something that the 
court may believe the Legislature should have provided for, or intended to provide 
for, when to supply that intention there would be no direct relationship to any 
consistent interpretation of the actual language used by the Legislature. 

The prayer of the bill of complaint must be denied, and the case dismissed at 
the cost to the plaintiff. 


PARTRIDGE et al. v. MICHIGAN MUT. WINDSTORM INS. CO. No. 112. 


Supreme Court of Michigan. June 23, 1932. 
243 Northwestern Reporter 237. 
1. INSURANCE. 

By-law, authorizing windstorm insurance of property subject to terms and 
conditions of by-laws existing and thereafter amended, held not to authorize 
impairment of outstanding contracts. 

The by-law authorized company to insure, against loss or damage by 
windstorm, certain classes of property “and any other property subject to 
the terms and conditions of the articles of association and by-laws of 
the company as they now exist and as they may hereafter be amended.” 
(For other cases, see Insurance, Dec. Dig. § 152[2].) 

2. INSURANCE. 

Mutual insurance company’s policy referring to by-laws held subject to exist- 
ing by-laws. 

(For other cases, see Insurance, Dec. Dig. § 152[2].) 

3. INSURANCE. 

Insured agreeing to be bound by by-laws of mutual windstorm insurance 
company, which were subject to amendment, held not bound, absent express agree- 
ment, by subsequent amendment decreasing risk (Comp. Laws 1929, § 12293). 

Facts disclosed that, in application, insured agreed to be governed by 
provisions of company’s charter and by-laws; that policy recited that 1t 
was “according to the charter and by-laws”; that charter authorized 
board of directors to amend by-laws; and that a by-law authorized 
company to insure certain classes of property “and any other property 
subject to the terms and conditions of the articles of association and 
by-laws of the company as they now exist and as they may hereafter be 
amended,” but there was no express agreement by insured to be bound by 
amendments made subsequent to contract. 

(For other cases, see Insurance, Dec. Dig. § 152[2].) 


North and Butzel, JJ., dissenting. 

Appeal from Circuit Court, Genesee County; Paul V. Gadola, Judge 
On rehearing. 

Former opinion adhered to, and judgment below affirmed. 
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For former opinion, see 256 Mich. 76, 239 N. W. 309. } ; 

The amendment to the by-laws involved in this case provided that “in no 
case shall the company be liable for loss or damage to any wood-stave silo that 
was empty and not filled the fall preceding the loss. * * * ” 

Argued before the Entire Bench, except Potter, J. 

Kim Sigler, of Hastings, for appellant. 

Cline & George, of Flint, for appellees. 

Crane. C.. J. es 

It is necessary to state certain tacts again. 

1] We quote from the by-laws: 

“Article 1—Corporate Powers. 

“Section 1—Insurable Property. This company may insure against direct 
loss or damage by tornado, cyclone or windstorm the following described classes 
of property owned by members and situate within the State of Michigan, namely, 
dwelling houses, stores, and all other kinds of buildings, household furniture, 
goods, wares and merchandise, and any other property subject to the terms and 
conditions of the articles of association and by-laws of the company as they now 
exist and as they may hereafter be amended.” 

This provision relates solely to corporate powers as to insuring property. 
There is nothing in it to permit, or in any way appertaining to, destruction or 
impairment of outstanding contracts in the hands of policyholders. 

Plaintiffs’ policy recites that it is “according to the charter and by-laws,” and 
the charter recites: “The board of directors shall have power to make, alter, 
amend and repeal by-laws. * * * ” 

It should be noted that in this policy contract there is nothing which can 
be found or construed as consent on the part of plaintiffs to be bound by 
amendments made subsequent to their contract. 

No reason appears for departing from former opinion in this cause reported 
in 256 Mich. at page 76, 239 N. W. 309, 310. From abundance of authority 
there set forth, the following from Covenant Mutual Life Ass’n v. Kentner, 188 
Ill. 431, 58 N. E. 966, is typical: “Even if a benefit certificate states that the 
by-laws are a part of the contract and that they are subject to amendment, 
subsequent by-laws will be construed to apply only to contracts made after their 
adoption, unless there is an express agreement that a member shall be bound by 
future by-laws.” 

[2] The charter and by-laws as then existing were read into the contract 
with plaintiffs, and, of course, the contract was subject to them. 

[3] Recital in the by-laws that they were subject to amendment is of no 
importance. They were subject to amendment anyway, and declaring an existing 
power does not change the power. There was power in the corporation to 
amend. Defendant’s argument comes to this, that, because there was power 
(here declared) in the corporation to amend by-laws, contracts, of which the by- 
laws are a part, were likewise subject to amendment. That is not the law. The 
charter and by-laws which went into the contract were as then existing. The 
corporation may amend, but, if plaintiffs are to be held to subsequent amendment, 


a express agreement that they shall be so bound must appear. No such agree- 
ment is found. 


\ firmed. 


McDonald, Sharpe, Fead, and Wiest, JJ., concurred with Clark, C. J. 
North and Butzel, JJ., dissenting. 


STANDARD ACCIDENT INS. CO. v. RUSSO et al. No. 203. 
Supreme Court of New Jersey. May 31, 1932. 
160 Atlantic Reporter 821. 


INSURANCE. 
_ Defendant foreign insurance corporation applying for new trial after plain- 


' took default judgment /eld barred from questioning validity of service 
Comp. St. Supp. § 99—59; 2 Comp. St. 1910, p. 2857, § 64). 


(For other cases, see Insurance, Dec. Dig. § 26.) 


Certiorari proceedings by the Standard Accident Insurance Company against 
Leone Russo and others to review a judgment against the prosecutor. 
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Writ of certiorari dismissed. 

Argued October term, 1931, before Trenchard and Donges, JJ. 

Collins & Corbin, of Jersey City (Edward A. Markley and James B. Emory, 
both of Jersey City, of counsel), for prosecutor. : 


Heller & Boss, of Passaic (Aaron Heller, of Passaic, of counsel), for de- 
fendant Leone Russo. 


Per Curiam. 


_ This writ of certiorari brings up for review a judgment of the Clifton dis- 
trict court in favor of the plaintiff below, Leone Russo, against the Standard 
Accident Insurance Company, the prosecutor of this writ. 


Two questions are argued: First, whether the service upon the Standard Ac- 
cident Insurance Company was valid, and, secondly, if not valid, was it cured by 
an appearance? We find it unnecessary to determine the first question, in view 
of our conclusion upon the second question. 


The defendant was a foreign insurance corporation, and the plaintiff below 
claims to have served it in accordance with the provisions of the Insurance Act 
(P. L. 1902, c. 134, § 59, subd. 3 as amended [Comp. St. Supp. § 99—59] and 
section 64 [2 Comp. St. 1910, p. 2857, § 64]). No one appeared upon the return 
day and judgment was entered in favor of the plaintiff on March 9, 1931. There- 
after, on March 17, application was made by the defendant company for a rule 
to show cause why a new trial should not be granted, which application was 
denied. The company now contends that it applied for the rule on the ground 
that there was no proof of service of process, while, on the other hand, the plain- 
tiff contends that it was made solely upon the ground that a default judgment 
was taken which it was sought to open. 

We are unable to find any basis in the state of the case for the defendant 
company’s claim that the application for the rule was upon the ground that there 
was no proof of service of process, and we think that the application for a rule 
to show cause by the defendant bars the defendant from questioning the validity 
of the service. 

The docket entries returned by the clerk of the district court do not furnish 
the slightest basis for the defendant company’s claim. 

The depositions in connection with the writ contain the testimony given by 
the judge of the district court as to what transpired upon the application for a 
rule to show cause. The judge states what occurred at the time application was 
made for a rule and in this way: 

“Q. Judge, will you tell us to the best of your recollection as to what hap- 
pened on the application of the Rule to Show Cause? <A. To be candid with both 
sides, I would not want to trust my memory or to state to you gentlemen what 
was said excepting that I know that an application was made before me and 
there was a discussion between counsel. It does, however, appear quite clear in 
my mind that Mr. Heller made a statement of this tenor: that if to grant a new 
trial were to be an accommodation to Mr. Emory, or to the firm which he repre- 
sented, that he would consent to the same, but otherwise not. That fact, or those 
facts, do seem to stand out quite clearly in my mind, but as to the rest of the 
detail or discussion had before me, unless my attention is specifically directed to 
any part of the application, my memory is more or less hazy and not clear. 

“Q. Judge, do you recall at the time the application for the rule was made, 
whether any mention was made of the fact and whether the grounds of the rule 
were that the service was bad? A. I haven’t any “such recollection.” are 

If, however, it appeared (which we think it does not) that both the merits of 
the controversy and the question of service were presented to the court at the 
time application was made, still under the decisions it is clear that the application 
in such form bars the defendant. 7 

In the case of Gabriel v. Mason Art, 125 A. 125, 127, 2 N. J. Misc. R. 50, the 
court said: “I have no criticism of the rule which declares that a defendant, who 
in one breath challenges the jurisdiction of the court in a pending suit, and, in 
the next, asks relief against the plaintiff on the merits in the same litigation, sub- 
mits himself generally to the jurisdiction, for I can imagine no more potent act 
of submission by a party defendant in a pending suit than the asking that afhrma- 
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tive judicial action be taken in his behalf for meritorious reasons.” See, also, 
Ennis v. Eden Mills Paper Co., 65 N. J. Law, 577, 48 A. 610. 
The writ of certiorari will be dismissed, with costs. 


SALTZMAN v. FAIRBANK REALTY CORPORATION. 
City Court of New York, New York County. 
May 31, 1932. 
257 New York Supplement 575. 
1. INSURANCE. 

Court must consider entire contract in light of parties’ intention in deter- 
mining whether contract is one of insurance (Insurance Law, §§ 9, 54). 

(For other cases, see Insurance, Dec. Dig. § 2.) 

2. INSURANCE. 

Contract for purchase of land, containing provision for returning considera- 
tion paid or conveying property without further payments in event of purchaser’s 
death, held “insurance” contract, as regards provisions regulating insurance busi- 
ness (Insurance Law, §§ 9, 54). 

The contract should be held a contract of insurance, habitual making 
of which would violate sections 9 and 54 of the Insurance Law, since con- 
tract contained customary life insurance provisions such as warranty with 
respect to age and health, requirement for physician’s certificate, and 
proper proof of death, and right in seller to withhold benefits in event of 
suicidal death, and since provisions in contract entitling purchaser’s de- 
signee or estate to conveyance of deed free of any further payments was 

an added benefit to the purchaser without correlative release of any vested 

interest and was equivalent of payment of money. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

3. INSURANCE. 

Promise to pay money or equivalent or do act valuable to insured is indis- 
pensable in “insurance” contract. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

Action by Harry Saltzman against the Fairbank Realty Corporation. On 
motion to dismiss the complaint. 

Motion denied. 

Joseph Heller, of New York City, for plaintiff. 


Underhill & Rubinger, of New York City, for defendant. 
SCHIMMEL, J. 


This is a motion to dismiss for insufficiency the amended complaint which 
alleges, in substance, that the defendant transacted the business of insurance in 
this jurisdiction without having first obtained the necessary authority required 
by the Insurance Law. Plaintiff seeks the return of moneys paid to the defendant 
under a contract for the purchase of land which provided, among other ‘things, 
that, in case the purchaser died during the life of said agreement, the seller would, 
at its option, either return the consideration theretofore paid, or convey the 
Property without further payments to purchaser’s designee or estate. 


{1-3] The question for consideration is whether or not such an agreement 
constitutes a contract of insurance. In arriving at its conclusion, the court must 
consider the contract in its entirety and give effect to all of its provisions in the 
light of the intention of the parties. This contract provides for a warranty with 
respect to age and good health, a requirement for a physician’s certificate, and 
Proper proof of death, and also the right in the seller to withhold the benefits 
in the event of suicidal death. These are the customary life insurance provisions 
which must have been incorporated into this contract with the deliberate and 
definite intention of impressing the purchaser with the insurable features thereof; 
otherwise one cannot resist the belief that the contract was cunningly conceived 
to deceive the guileless and the gullible by its alluring and illusory benefits. 

Criticism is not directed against the provision for the rescission of the con- 
tract and the return of the consideration paid in the event of death. A contract 
Permitting its absolute or conditional rescission upon the death of one of the 
Parties will not be construed as an insurance contract, as rescission in such case 
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operates as a mutual surrender of respective beneficial interests. But a povision 
entitling the purchaser’s designee or estate to a conveyance of a deed free of 
any further payments is an added benefit to the purchaser without correlative 
release of any vested interest; he might die after paying one installment, and his 
designee or estate would be entitled without more to a conveyance free of any 
liability for future payments. An indispensable element in a contract of insurance 
is the promise to pay money or its equivalent or to do an act valuable to the 
insured. The waiver of future installments is the equivalent of the payment of 
money, and the conveyance of property, although the full consideration be unpaid, 
is an act valuable to the insured. 

“The mere fact that a contract made for a general purpose other than in- 
surance may contain an incidental provision by which under certain contingencies 
an added benefit may accrue to one of the parties, will not be held to make it a 
contract of insurance, and subject to the statutory requirements for such con- 
tracts.” Vance on Insurance (2d Ed.) p. 61. In this case, however, the insurance 
feature is more than incidental; it goes to the heart of the contract, and is 
therefore to be treated as an agreement of insurance. “But loan contracts, such 
as are frequently made by building and loan associations, whereby such portion 
of the loan as remains unpaid at the death of the borrowers is to be canceled, are 
usually held to be contracts of insurance; and the same rule has been applied 
to conditional sales on the installment plan where as similar provision is inserted 
in the contract.” Vance, supra, p. 62. 

In Attorney General v. C. E. Osgood Co., 249 Mass. 473, 144 N. E. 371, 35 
\. L. R. 1037, an agreement for the conditional sale of chattels on the installment 
plan providing for the waiver of future installments upon the death of the pur- 
chaser was held to be a contract of insurance inviolation of a statute like our own. 

This court, in Moardec James et al. v. B. W. Sangor & Co., affirmed January, 
1930, Appellate Term, C. C. No. 4, held that a contract comparable to the one 
involved therein was one of insurance. 

The contract complained of is one of insurance, and habitually making such 
contracts violates sections 9 and 54 of the Insurance Law. 

The motion to dismiss the complaint herein is denied, with $10 costs 


CASPER v. AMERICAN EQUITABLE ASSUR. CO. OF NEW YORK 
Municipal Court of City of New York, Borough of Manhattan, First District. 
April 30, 1932. 

257 New York Supplement 632. 

INSURANCE. 

Insurance broker could not be held to be company’s agent unless compan) 
waived policy provision that no person, unless duly authorized in writing, should 
be company’s agent. 

(For other cases, see Insurance, Dec. Dig. § 99.) 

INSURANCE. 

Insurance company’s waiv er of policy provision requiring written authorization 
to make any person company’s agent held not established, as respects insured’s 
right to recover from company premium paid broker. 


The facts disclosed that plaintiff employed insurance broker, licensed 
in New York but not in New Jersey, to procure insurance on plaintiff's 
home in New Jersey, and that broker obtained policy from companys 

' New Jersey agent and was paid premium after delivery of policy procured, 
but failed to remit premium to insurance company, and that ins urance 
company thereafter canceled policy for nonpayment of premium. There 
was no evidence of prior dealings between broker and company or showing 
that company had previously extended credit to broker. 

(For other cases, see Insurance, Dec. Dig. § 100.) 

Action by William L. Casper against the American Equitable Assurance 
Company of New York, wherein defendant filed counterclaim. 

Complaint dismissed, and judgment for defendant on its counterclaim 

Daniel M. Bloomfield, of New York City, for plaintiff. 
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Wendell P. Barker, of New York City, for defendant. 

GENUNG, 

An insurance broker, licensed in the state of New York but not in the state 
of New Jersey, was employed by the plaintiff to procure a policy of insurance 
to cover the plaintiff's home located in the state of New Jersey. The broker 
obtained a policy from a New Jersey agent of the defendant insurance company. 
After delivery of the policy to the assured, the broker was paid the premium, 
but failed to remit to the insurance company, and the insurance company there- 
after canceled the policy for nonpayment of premium. The plaintiff has com- 
menced this action to recover the premium which he paid and the defendant is 
counterclaiming for the earned premium on the policy. 

[1] The policy contained the following clause: “In any matter relating to 
this insurance, no person, unless duly authorized in writing, shall be deemed 
the agent of this Company.” 

In view of that provision, the broker cannot be held to be the agent of the 
insurance company unless the insurance company by its conduct can be said to 
have waived the provision and constituted the broker as its agent for this specific 
purpose 

In Allen et al. v. German-American Insurance Company, 123 N. Y. 6, 16, 25 
N. E. 309, 311, Mr. "Faas Gray, writing the prevailing opinion, said: “A mere 
insurance broker, as Noble appears to have been, cannot be converted into an 
agent of the insurance company without evidence of some action on the part 
of the company, or of facts from which a general authority to represent it 
might be fairly inferred.” 

[2] Before the insurance company can be said to have waived the provision 
referred to in order to constitute this broker as an agent for the purpose of 
collecting premiums, evidence should have been brought forth to show that the 
particular broker had other dealings with the insurance company and that the 
insurance company in the past had extended credit to him. Globe & Rutgers 
Fire Ins. Co. v. Lesher, Whitman & Co., 126 Misc. Rep. 874, 215 N. Y. S. 2235, 
There is no evidence offered of the course of dealing between this broker and the 
insurance company, nor were any facts presented to the effect that credit had 
been extended by the insurance company to the broker. 

There is nothing to substantiate the claim of the plaintiff that the broker 
was appointed subagent by the agent of the insurance company. The fact that 
he was unlicensed has no bearing on the case, inasmuch as he was treated as an 
insurance broker by both parties. 

It is my opinion that the complaint should be dismissed, and that the defendant 
should be entitled to judgment on his counterclaim. 





